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There has been some serious objection to 
the term ‘‘right of privacy,’’ but whatever 
limitation may be placed upon the strict 
legal meaning of the term, we believe it has 
become a standard legal phrase denoting 
that right or privilege of the individual not to 
have his private papers, business, photo- 
graphs or other strictly personal matters ex- 
ploited for private gain or in the public 
prints. The denial that such a right is based 
on any property interest and therefore not 
enforceable in the law we believe to be with- 
out reason. ‘‘Property’’ says Justice Gray, 
in his learned dissenting opinion in the case 
of Roberson v. Folding Box Co., 171 N. Y. 
538, 64 N. E. Rep. 442, ‘‘is not necessarily 
the thing itself owned; it is the right of the 
owner in relation to it. The right to be pro- 
tected in one’s possession of a thing, or in 
one’s privileges, belonging to him as anin- 
dividual,or secured to him as a member of the 
commonwealth, is property, and as such 
entitled to the protection of the law.’’ 

But whatever may be said as to the 
absence of a property interest in the attempted 
enforcement of what is called a right of 
privacy without the entrance of any other 
element, we believe it to be well settled that 
where the alleged infringement of such right 
of privacy is based upon a breach of trust or 
confidence, such right may be enforced in 
equity by injunction or in law by a suit for 
damages. It is to this hitherto largely 
ignored but important question of law that we 
desire to direct attention. 

Indeed, it is only recently in the city of St. 
Louis, that we have witnessed the publication 
in a reputable newspaper of the exposure of 
some questionable business transactions of a 
certain well known business man over the 
hand of a confidential clerk who, in his open- 
ing statement, admits that he obtained the 
information which he is there about to divulge 
by secretly prying into his employer’s 
books of account and surreptitiously conceal- 


ing certain documents in which, as he claimed, 





fraudulent alterations had been made, and 
which he afterwards arranges for publication 
as evidence in the nature of an exhibit to 
substantiate his aforesaid ‘‘exposure.’’ There 
was no reason justifying this publication, 
no criminal prosecution, no element of public 
interest ; the transactions themselves occurred 
years before, and the parties alleged to have 
been wronged by the forgeries and embezzle- 
ments charged in the exposure stated that the 
whole matter had been settled long ago to 
their entire satisfaction. Subsequent events, 
however, disclosed the animus of the dis- 
closure to have been a spirit of ‘‘revenge’’ on 
the part of the confidential clerk, and perhaps 
a slight element of politics on the part 
of the newspaper publishing the story; and 
so, from the dust of time and out of the for- 
gotten and forgiven past of a man who,by great 
diligence and integrity in private and public 
service, had atoned for any wrongdoing in his 
earlier career and made for himself an enviable 
reputation in the community, the bones of 
this ugly skeleton are raked out, made into a 
hideous image by the diabolical ingenuity of 
him who gloried in the discovery, and ex- 
posed it to the public gaze. The sensitive na- 
ture of the man thus attacked succumbed; 
he became a physical wreck, his business 
melted away and his standing in the com- 
munity was very materially affected. Ad- 
mitting that every word of the alleged ex- 
posure was true, has the law no remedy for a 
case of this kind? Has a confidential clerk 
the right to expose for publication the con- 
tents of documents and books of account be- 
longing to his employer and thus injure him 
in his business or reputation, and the law stand 
helpless to afford any relief? We do not be- 
lieve that any system of laws would be en- 
titled to respect that would withhold a remedy 
in a case of this kind. 

The first authority to which attention might 
be called is the English case of Prince Albert 
v. Strange, 1 Macn. & G. 25. In this case a 
private servant, who worked with plaintiff, 
made copies of certain original art works and 
gave them to another not for publication, but 
merely to publish a description of them. The 
court by injunction restrained the defendant 
not from publishing copies of such art 
works but of discussing or describing them 
at allin his catalogue. The court said: ‘‘Can 
any stranger have any right or title to oy 
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interest in, that which belongs exclusively to 
another? And yet defendant contends that, 
admitting the plaintiff’s right and property 
in the etchings in question, yet some person, 
having had access to certain copies, and hav- 
ing from such copies composed a description 
of the original, he, the defendant, is entitled 
to publish such list and description. It be- 
ing admitted that the defendant could not 
publish a copy of the etching, how in princi- 
ple does a description differ? The means 
are different, but the effect is similar; for, in 
both, the effect is to make known to the pub- 
lic more or less of the unpublished work of 
another. * * * But this case by no 
means depends solely upon the question of 
property, for a breach of trust, confidence, or 
contract, would of itself entitle the plaintiff 
to an injunction. * * * Upon the evi- 
dence, and in the absence of any explanation 
on the part of the defendant, I am bound to 
assume that the possession of the etchings by 
the defendant has its foundation in a breach 
of trust, confidence, or contract; and upon 
this ground also I think the plaintiff’s 
title to the injunction sought to be dis- 
charged, fully established.’’ ' So, also, in 
Tipping v. Clarke, 2 Hare, 393, Chancellor 
Wigram obsetved: ‘‘Every clerk employed 
‘in a merchant’s counting-house is under an 
implied contract that he will not make public 
that which he learns in the execution of his 
duty as clerk.’’ The court held, therefore, 
that another person could not avail himself of 
matter surreptitiously gathered by a neces- 
sary breach of confidence on the part of such 
_clerk, And so, also, Lord Eldon observed 
in Wyatt v. Wilson (1820): ‘‘If one of the 
late king’s physicians’ had kept a diary of 
what he heard and saw, this court would not, 
in the king’s lifetime, have permitted him to 
print and publish it.’’ So, also, where one 
employed to make a copy of anything, if he 
makes other copies for himself, he is guilty 
of breach of contract. Murray v. Heath, 1 
B. & Ad. 804; Tuck v. Priester, 19 Q. B. D. 
629. Or where copies are made of manu- 
scripts, photographs, etc., merely loaned to 
a party, or of private letters sent to him, a 
breach of trust results, and damages may be 
awarded. Mayhall v. Higbey, 1 Hurl & C. 
188; Duke of Queensberry v. Shebbeare, 2 
Eden, 329; Gee v. Pritchard, 2 Swanst. 402. 
In the last case cited B offered for publica- 


? 


tion a private letter written by A, but was 
restrained from so publishing it. The lec- 
turer also is protected against the unauthor- 
ized publication of his lectures on the ground 
that itis property to which the right of pri- 
vacy attaches. Abernathy v. Hutchinson, 3 
L. J. Ch. 209. The case of Pollard v. Pho- 
tographic Co., L. R. 40 Ch. Div. 345 is an 
important case. In that case a photographer, 
who had taken a negative likeness of a lady 
to supply her with copies, for money, was re- 
strained from selling or exhibiting copies, 
not only on the ground of implied contract, 


but also on the ground that such sale or ex- 


hibition was a breach of confidence. The 
defendant insisted that plaintiff had no prop- 
erty in the negative. The- court held that 
even if she did not have any property in such 


negative, a property interest was not always » 


necessary, especially in cases of breach of 


| confidence, the court stating the rule gener- 





ally as follows: ‘*Where a person obtains 
information in the course of a confidential 
employment, the law does not permit him to 


make any improper use of the information so | 
obtained, and an injunction is granted, if 


necessary, to restrain such use.”’ : 
There are three leading authorities in this 
country which, however, are not in point with 
our discussion at this time. Corliss v. 
Walker Co., 57 Fed. Rep. 434, 64 Fed. Rep. 


280; Schuyler v. Curtis, 147 N. Y. 434, 42 


N. E. Rep. 22, 49 Am. St. Rep. 671; Atkin- 
son v. Doherty, 121 Mich. 372, 80 N. W. 
Rep. 285, 80 Am. St. Rep. 507; Roberson v, 
Folding Box Co., 171 N. Y. 538, 64 N. E. 
Rep. 442, 89 Am. St. Rep. 828. All these 
cases discuss the question whether any right 
of privacy existing in the individual will pre- 
vent the reproduction of the photograph or 
likeness of a party where no question of 
property or of breach of trust or contract is 
involved. The first two cases hold, implied- 
ly, that there is such a right if the party al- 
leged to be injured is not a public character ; 
the last two cases cited very. emphatically 
deny that any such right exists at all, es- 
pecially in the class of cases which we have 
mentioned. Not being necessarily drawn 
into a discussion of this question by the pre- 
cise limits of our subject we would prefer not 
to express an opinion. 

Our point in this editorial, and the one 
which we desire especially to emphasize is 
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that where the right of privacy is alleged to 
have been disturbed by a breach of trust or 
confidence the law affords a remedy. It 
may well be that where information of a 
private nature is obtained of a person with- 
out violating any trust, confidence or con- 
tract, or without injuring or appropriating 
in any form, any property right or interest of 
such person, no supposed right of privacy 
can protect him from the publication of such 
information, except the rules,of law applica- 
ble to libel and slander. Indeed, one of our 
most cherished constitutional privileges is 
the right given to any person to print or say 
anything, being liable for the abuse of that 
liberty. There is no danger, however, at 
the present day that anyone, especially the 
newspaper publisher, is being denied any of 
the privileges which the most generous pos- 
sible interpretation of this constitutional pro- 
vision would grant unto him. Rather, on 
the contrary, is it time for the people who 
desire to be secure in reputation and prop- 
erty interests, such as letters and photo- 
graphs, etc., which have more of a senti- 
mental and private than a pecuniary value, 


to insist on the limitation, established by all 


the authorities, that an individual or a news- 
paper has no right to publish photographs, 
letters or information of a private nature 
of any kind, which has been obtained by a 
breach of trust or confidence. The enter- 
prise of the press must not be indulged to 
the extent of permitting its editors and re- 
porters, in their mad endeavor to make a 
‘‘scoop’’ or publish something sensational, 
to disregard the source of their information 
and to overlook the barriers .set up by all 
civilized nations around certain relationships 
of confidence and trust. A few dollars may 
be able to induce a confidential clerk to give 
information as to the business accounts and 
transactions of a certain merchant, a publica- 
tion of which might result in great pecuniary 
loss to the merchant. A photograph may 
have been taken of a man for his own private 
purpose in some very compromising or ridic- 
ulous attitude. Its publication would neces- 
sarily humiliate him, if nothing more. A 
copy of such a photograph could not possi- 
bly be obtained for publication, as was said 
in a case already cited, without a*wolation of 
a breach of confidence, and, therefore, a 


newspaper or anyone else, attempting to pub-— 





lish it without the consent of the original 
owner, would do so at their peril. A third 
condition, to which we have already referred, 
might be noted in which the necessity of the 
enforcement of the principle under discussion 
is very apparent. Suppose that away back 
in the dim past of a business man’s life is a 
dark and doubtful transaction for which he 
is truly repentent and has already made 
amends. This transaction can be found only 
by an examination of ancient documents and 
books of account locked up in the man’s safe. 
A newspaper, anxious for political reasons or 
otherwise to publish the story, pays a con- 
fidential clerk to search the records of his 
employer for this information, and publishes 
the result. Is not this a violation of the rule 
discountenancing the improper publication of 
information obtained by a breach of trust or 
confidence? And if published, is not such 
publication such an abuse of the liberty of 
the press as to justify a judgment for dam- 
ages’ We think there can be no doubt 
about it. In the annotation to the case of 
Roberson v. Folding Box Co., supra, the 
annotator says: ‘‘If any property right .or 
contract or trust relation has been violated, 
damages are obviously recoverable. 
cases heretofore cited admit and sustain such 
a doctrine.’’ ; . 

- To our mind these suggestions, which. are 
thus tentatively offered to the profession, 
open an inviting field for careful thought and 
research on the part of the attorney or jurist 
interested in extending and safeguarding the 
individual’s right of privacy. 








NOTES OF IMPORTANT DECISIONS. 


BAILMENTS—BATHHOUSE AS BAILEE FOR HIRE 
OF CUSTOMERS’ VALUABLES.—The Supreme 
Court of Nebraska has held, in the case of Bath 
Co. v. Allen, 92 N. W. Rep. 354, that the keeper 
of a bathhouse is a bailee for hire of the valuables 
which customers may deposit at their invitation 
in places provided by -them before using the 
baths, and that they are therefore liable for the 
loss of said property, even though no direct 
charge be made and paid for the care of said val- 
uables. The court cites many interesting cases 
holding that whatever a person generally carries 
with him, and which must necessarily be laid 
aside ina store or other place while making and 
examining purchases, is presumed to be laid aside 
by the invitation to come and purchase, and that 
the care of the property would ordinarily be 
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within the authority of the salesman assigned to 
wait upon the customer, and would be part of the 
transaction in which he is authorized to represent 
his employer. 


PARTNERSHIP—LIST OF CUSTOMERS AS AN 
AssET.—A firm of insurance agents failed anda 
special commissioner was appointed to sell the 
assets. A controversy arose over the question 
whether a list of office expirations, i. e.,a list of 
names of customers with the dates of the expir- 
tion of their policies, was an asset. The lower court 
held that it was. The appellate court held that it 
was not. Whitney v. Whitney (Ky.,) 745. W. Rep. 
194. In explanation of its decision the court said: 

‘The office expirations directed to be sold by 
the special commissioner are no more or less than 
a list of the names of the customers of the firm of 
John Whitney & Co., who have insured property 
through the agency of the firm, with the date of 
expiration of the policy of each customer. It is 
not pretended that the firm, or any member 
thereof, has any beneficial interest or property 
right in the contracts of insurance held by these 
customers. They have no contro] over the poli- 
cies, nor any right to demand that they shall be 
renewed at the date of their expiration; nor have 
they any power or authority to demand that the 
insurance company issuing the policies shall re- 
new them at the date of expiration. These expir- 
ations, then, which the order of the court seeks 
to sell, amount to no more than information as to 
what the firm has done inthe past. The court 
can neither guaranty or convey any right with 
regard toit. It can neither require the patrons 
to renew their policies, nor the insurance com- 
panies to accept the business, should the patrons 
desire to renew. All that the purchaser of this 
list of names and dates could possibly secure 
would be the opportunity to solicit business from 
the old customers of the dissolved firm. We do 
not think that this list of names and dates 
amounts to an asset of the firm which is capable 
of sale. The court could not prevent either 
member of the firm from soliciting business from 
their former patrons. It seems to us that the 
members of the dissolved firm have equal right to 
possession of the list of expirations, as well as 
equal right and opportunity to solicit the 
patronage of their former customers. This is not 
the sale of the good will of the firm, but the sale, 
merely, of the information shown by the books. 
We have been cited to no case which upholds the 
principle that the list of names of a firm’s cus- 
tomers may, upon dissolution, be sold as an asset. 
We have no doubt that the business agency, as a 
whole, including the good will of the firm, lease- 
hold of the office, furniture and books, and, along 
with it, the information sought to be sold in the 
order complained of, constitutes an asset which 
may be sold and conveyed to a purchaser by the 
court; but to detach the list of names of the 
firm’s customers with the dates of expiration of 
their respective policies, and sell it separately, 
would be the doing of a vain and useless thing.”’ 








CONTRACTS—PERSUADING ANOTHER TO BREAK 
His Contract.—lIt is well known that it is very 
difficult to define the circumstances in which the 
procurement of a breach of contract is actionable, 
and the difficulty seems to be increased by the 
conflict of judicial opinion exhibited in the recent 
English case of Glamorgan Coal Co. (Limited) 
v. South Wales Miners’ Federation (‘Times, 12th 
inst.) in which the court of appeal have, by a 
majority, reversed the decision of Bigham, J., 51 
W. R. 59. 

“Prima facie, no doubt,’’ says the Solicitor’s 
Journal in commenting on this decision, it is un- 
lawful for C, who is a stranger to a contract be- 
tween A. and B, to induce either party to com- 
mit a breach of the contract, and it is settled tha 
suck conduct is actionable if C was acting 
maliciously. And what is to be understood as 
malice was defined by Brett, L. J., in Bowen v. 
Hall, 6 Q. B. D. 338: ‘If the persuasion be 
used for the indirect purpose of injuring the 
plaintiff, or of benefiting the defendant at the 
expense of the plaintiff, it is a malicious act, 
which is in law and in fact a wrong act, and 
therefore a wrongful act, and therefore an action- 
able act if injury ensues from it.’ But this defi- 
nition clearly does not apply to the case where 
the defendant, in inciting to a breach of con- 
tract, has no ulterior hurt to the plaintiff or bene- 
fit to himself in view, but is actuated solely by a 
desire to give honest advice to the party who 
breaks the contract as to what is really for his 
advantage. 

In the case in question Bigham, J., regarded 
the interference of the defendants, the South 
Wales Miners’ Federation, as of this nature, and 
gave judgment in their favor. The federation 
had induced the miners tostop work upon cer- 
tain days in violation of the existing contracts 
with the plaintiffs. But there was no direct 
intention toinjure the plaintiffs, and the feder- 
ation believed that they were aeting in the 
best interests of both parties. The definition, 
however, in Bowen v. Hall, which is easy of ap- 
plication, has been followed by other definitions 
of a different form, which have been considered 
both by Bigham, J., and the court of apveal, and 
in these the procuring of the breach of contract is 
said to be actionable unless there was sufficient 
justification for the interference. (See per Bowen, 
L. J.,in the Mogul Case, 23 Q. B. D. 614; per Lord 
Macnaghten in Quinn vy. Leathem [1901],A.C.510.) 

Of course it by no means follows that sufficient 
justification in the later cases is the same thing as 
‘without malice’ in the earlier, and the judg- 
ments given in the present case show that we are 
by no means at the end of the controversy. It 
may be hoped, however, that the doctrine that 
honest advice does not, under such circum- 
stances, import liability will ultimately prevail. 

In commenting on this same case the Law 
Journal (London) hag this to say: ‘There can 
be no doubt that the miners’ federation, in in- 
ducing their members to break their contracts 








YiIM 








XUM 


Vou. 57 


CENTRAL LAW JOURNAL. 365 








with their employers by stopping work, were not 
actuated by any desire to injure the latter. Their 
object was to keep up the price of coal, and 
thereby to prevent a fall of wages. Was this 
sufficient justification for the action of the feder- 
ation? Mr. Justice Bigham thought it was. Lord 
Justice Romer and Lord Justice Stirling held the 
contrary view, the result being that the learned 
judge’s decision in favor of the federation has 
been overruled. The Lords Justices do not seem 
to have attempted the difficult task of dealing in 
general terms with the question of justification. 
They simply say that the absence of ill-will 
towards the employers, and the fact that the fed- 
eration were honestly acting with the object of 
benefiting the miners, did not justify their action. 
It was suggested by Mr. Justice Darling in an 
earlier case that the justification for interference 
with another’s rights must be an equal or supe- 
rior right in oneself. Whether the court of ap- 
peal are prepared to go as far it is impossible to 
say. Lord Justice Vaughan Williams dissented 
from the opinion of the majority, on the ground 
that the federation were mere advisers, and did 
not in reality induce the miners to break their 
contracts. On the facts of the case, this conclu- 
sion does not seem to be a satisfactory one.’ ”’ 





TRIAL AND PROCEDURE — MISCONDUCT OF 
JUDGE IN HOLDING CONFERENCES WITH EM- 
PLOYEE OF ONE OF THE PARTIES TO A SUIT.— 
Probably the most noteworthy controversy as to 
what constitutes improper .conduct of a trial 
judge, has arisen over the, to say the least, un- 
seemly conduct of Judge Harney of Montana, in 
the celebrated litigation concerning the right of 
possession to the valuable ‘‘Minnie Healy’’ mine. 
The contestants were men of great wealth and 
powerful influence. Every pressure was, there- 
fore, brought to bear on the trial judge, who had 
to pass upon the case. It was not to be wondered 
at, probably, that the pressure was too heavy for 
ordinary human nature. Thatisall that can be 
said in extenuation of Judge Harney’s conduct if 
the court’s records are correct. One of the con- 
testants, with a knowledge of human nature, that 
bears evidence of a thorough appreciation and 
appropriation of the story of Sampson and 
Delilah, employed a woman, Mrs. Bracket, by 
name,jto play the part of Delilah. That she played 
the part well is now current history. But how 
the Supreme Court of Montana would review 
the whole transaction, has been a very pertinent 
question hitherto, but is now answered and is 
very clearly expressed in the recent opinion of 
that court in the recent case of Finlen v. Heinze, 
73 Pac. Rep. 123. We quote the entire opinion of 
the court on this interesting question : 

“Tt is next contended that the district court 
erred in refusing the plaintiff a new trial. The 
notice of intention to move for a new trial, which 
furnishes the basis for all subsequent efforts to 
have the decision set aside, specifies the follow- 
ing, among other, grounds: ‘(1) Irregularity in 





the proceedings of the court, and irregularity in 
the proceedings of the adverse parties, whereby 
the plaintiff was prevented from having a fair 
trial.’ The record contains a number of affi- 
davits filed on behalf of the plaintiff in support 
of his motion. These contain recitals which, if 
true, demostrate that the district judge who tried 
this cause was completely lost to all sense of de- 
cency and propriety, and that he made of the oc- 
casion, while off the bench, a carnival of drunken- 
ness and debauchery, in company with a female 
employee of the Montana Ore Purehasing Com- 
pany, one of the defendants to the action. It is 
charged in these affidavits that, during the time 
this cause was on trial and undetermined, numer- 
ous written messages passed between Mrs. 
Brackett, the employee referred to, and Judge 
Harney; that on May 9, 1901, the so-called 
‘dearie’ letter was written by Mrs. Brackett and 
delivered to Judge Harney. A copy of the letter 
is attached to and made a part of the affidavits. 
This letter, profuse in the expressions of the 
writer’s affection for Judge Harney—a married 
man living with his family—would hardly be con- 
sidered a proper court record, but for its direct 
allusion to this suit then being tried, and for the 
significance of the answer thereto, which, it is 
charged, was written by Judge Harney, addressed 
to Mrs. Brackett, and, at the judge’s request, de- 
livered to her. The opening statement of that 
letter is as follows: ‘My Dear Mrs. Brackett: I 
have received your letter and will be glad to talk 
further with you on the subject therein men- 
tioned. On account of pain in ny ankle I did not 
sleep last night. I have been listening to argu- 
ments concerning the Minnie H. and they will 
probably consume all of to-morrow. I will see 
you to-morrow evening if you are at leisure. I 
have some matters that I must attend to this 
evening. I appreciate your solicitude and your 
feelings, which are reciprocated, as you know, 
andI beg you not to be uneasy.’ When it is 
considered that the so-called ‘dearie’ letter con- 
tains an offer of financial assistance to Judge 
Harney, reminds him who his friends were be- 
fore he was ‘Judge’ Harney, contains the state- 
ment that as to his future after he leaves the 
bench she is empowered to promise him certain 
things which will assure that most generously, 
and then refers to a statement which she says 
Judge Harney made to her respecting the evi- 
dence in this case, the full import of the answer 
is apparent. There is absolutely nothing in that 
so-called ‘dearie’ letter which could with any 
show of propriety be the proper subject of dis- 
cussion between the judge trying a cause and an 
employee of one of the parties to the action, and 
yet the answer thereto is an open invitation to 
Mrs. Brackett to discuss further the subject~mat- 
ter of her letter. Judge Harney did give counte- 
nance to the charges made against him to the ex- 
tent of denying one or two of the specific matters 
alleged, but his affidavit is most remarkable for 
what it does not say. The affidavits filed on he- 
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half of the plaintiff set forth, with great particu- 
larity of time and place, numerous instances of 
the judge’s association and revelrv with Mrs. 
Brackett in Butte and elsewhere during the time 
the cause was being tried and determined, and it 
does seem most remarkable that, having made an 
affidavit, Judge Harney should have signally 
failed to deny the specific charges made against 
him, and notably failed to deny that he wrote the 
answer to the so-called ‘dearie’ letter. It may 
be that no wrong was done in this instance, but, 
if so, the record before this court for review is in 
a most unfortunate condition. 
The cause was tried to the court sitting without 
_ajury, the judge performing the dual office of 
court and jury, and having the determination of 
all questions involved, both of law and fact. If 
the cause had been tried to a jury, and a record 
was presented here containing like charges of ir- 
regularity by or on behaif of one of the parties in 
attempting to influence a single juror, it is hardly 
conceivable that this court would hesitate for a 
moment to set aside the verdict, if in favor of the 
offending party. Upon this subject the courts 
have been of one opinion. In Huckell v. McCoy 
(Kan.), 15 Pac. Rep. 870, where the attorney for 
one of the parties, in his closing remarks to the 
jury, made use of improper language, the verdict 
in favoi of his client was set aside. In Vollrath 
v. Crow (Wash.), 37 Pac. Rep. 474, the plaintiff 
and one of the jurors were playing cards and 
drinking together in a saloon, and out walking 
together, and talking—though not about the case 
—during the time of its trial, and a verdict for 
the plaintiff was set aside, and with respect to the 
matter the court said: ‘Trials of causes should 
have the appearance of fairness, and it would 
tend greatly to bring judicial proceedings into 
disrepute if matters of this kind should be over- 
looked or tolerated. We fully agree with the 
contention of appellant that a verdict rendered by 
a jury, a portion of whom are found to have been 
promenading the street, conversing, playing at 
cards, and drinking with the successful litigant, 
has the appearance of anything but fairness; and 
let it be once understood that such things are 
permissible, and we will be treated to the spect- 
acle of litigants vying with each other, in both 
private and public places, in attempts to win the 
good will and favor of the jury, and the adminis- 
tration of the law greatly scandalized thereby.’ 
In Wright v. Eastlick (Cal.), 58 Pac. Rep. 87, one 
of the jurors attended a dance with a party to the 
The two drank together, and appeared 
intimate. A verdict for the offending party was 
set aside, the court saying: ‘In the early 60°s a 
district judge in this state, whose district em- 
braced mining counties, was impeached on the 
ground, among others, that during the trial of a 
cause he left the bench and visited a saloon, and 
there drank and caroused with witnesses and the 
parties, or one of the parties.’ 
Nothing herein said shall be construed as in- 
timating an opinion by this court that any one of 


action. 





the defendants had actual knowledge of what 
Mrs. Brackett was doing, but her principal was a 
corporation, which acts only through individuals, 
and the rule is uniform that irregularities on 
the part of an agent, employee, relative, or 
interested friend, will be imputed to the princi- 
pal. In Thompson on Trials, § 2560, it is said: 
‘The rule is applied with almost equal stringency 
whether such attempts proceed from the prevail- 
ing party himself, from his friends, or from offi- 
cious third persons.’ In Bradbury v. Comy, 62 
Me. 223, 16 Am. Rep. 449, it was charged that the 
son of the defendant had taken some of the jurors 
and showed them the property in controversy. 
A verdict for the defendant was set aside there- 
for. In Palmer vy. Utah Northern Ry. Co. 
(Idaho), 13 Pac. Rep. 425, the father of one of 
the plaintiffs, and the grandfather of another, 
during the time the cause was being tried, visited 
and patronized a saloon owned by one of the 
jurors, and, though in his affidavit he said that 
he had been patronizing the same saloon for the 
past six years, a verdict for the plaintiffs was set 
aside therefor. The court said: ‘We are unable 
to say what effect this liberal and conspicuous 
patronage during the trial may have had upon 
the mind of the juror whose bar he was patroniz- 
ing. It is not necessary for us to find that it had 
effect upon the verdict, in order to sustain this 
assignment of error as to irregularities of an ad- 
verse party. It is enough to find that it was cal- 
culated to do so. It is perhaps impossible for the 
juror himself to appreciate what influence this 
patronage may have had upon his mind.’ In 
Burke v. McDonald (Idaho), 29 Pac. Rep. 98, the 
superintendent of the defendant furnished some 
refreshments to and drank with the jurors, and a 
verdict for his principal was set aside therefor. 
In McDaniels v. MeDaniels, 40 Vt. 364, a friend 
of the prevailing party had talked with a juror 
about the case, and the verdict was set aside. In 
Nesmith v. Insurance Co.,8 Abb. Prac. 141, a 
third party attacked the credibility of a witness 
for the defendant in the presence of jurors, and a 
verdict for the plaintiff was set aside. In Knight 
v. Freeport, 13 Mass. 218, a son-in-law of one of 
the parties talked to a juror, and told him that the 
case was one of great consequence to him, and 
the verdict was set aside. 

Whatever may be said as to the authorship of 
the so-called ‘dearie’ letter, the fact still re- 
mains that Judge Harney had the opportunity to 
deny in no uncertain terms his authorship of the 
answer thereto, and failed to do so; and so long 
as the record stands here containing so many 
specific charges which are undenied, and notably 
the authorship of that answer, we decline to ac- 
cept, as conclusive upon this court, the statement 
of the district judge that he determined the 
cause upon the law and the evidence, unin- 
fluenced by any other consideration what- 
ever. In Peck v. Pierce (Conn.), 28 Atl. Rép. 
524, the judge trying the cause read certain en- 
tries of account which had not been offered 
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in evidence, but which bore directly upon the 
point in controversy, and, notwithstanding he 
made the statement that he did not consider 
them in arriving at his decision, and that they 
did not influence hit at all, the court set aside 
the decision, and said: ‘Now, there can be no 
sort of doubt that the trial judge intended to, and 
did, so far as it is possible for any one to do such 
a thing, dismiss these entries from his mind, and 
did not consider them in arriving at his decision, 
and that he was fully persuaded that he had suc- 
ceeded in the attempt. This court, however, has, 
in cases like this, with a good degree of uniform- 
ity, refused to accept such statements as conclu- 
sive, on the ground that ‘the operations of the 
human mind are so subtle, and the influences 
which affect it so difficult to be appreciated, that 
it is utterly improbable, not to say impossible,” 
for the party making them to know whether the 
evidence influenced him or not; holding that all 
such statements can mean is that the maker of 
them was unconscious of the influence.” Judge 
Harney’s aflidavit is, in effect, that in all pro- 
ceedings pertaining to the case he was entirely 
uninfluenced by any one, that he determined the 
cause upon the law and the evidence, that he had 
no knowledge that any one was attempting to 
influence him in his action, and that during the 
time he was considering the case he was not dis- 
abled or incapacitated by the use of intoxicating 
liquors. If Judge Harney did not write the an- 
swer to that so-called ‘dearie’ letter, he could 
have said so in few words and in positive terms; 
if he did write it, that fact alone would come too 
near demonstrating that Mrs. Brackett had ex- 
erted an undue influence over him with respect 
to the cause, or at least cast too grave a suspicion 
upon the integrity of the proceedings to permit 
the result to stand. A corrupt attempt to influ- 
ence a verdict of a jury or decision of a court is 
always a ground for a new trial, without refer- 
ence to the merits of the case, and whether suc- 
cessful or not. The law is so sensitive upon this 
subject that affidavits, not explained away, cast- 
ing suspicion of such misconduct on the prevail- 
ing party, will avoid the judgment. Thompson 
on Trials, § 2560; Huston v. Vail, 51> Ind. 299. 
Litigants have a right to expect that no discus- 
sion of the cause will be had out of court with 
the judge or jury trying the same. 

While the application of the rule here laid 
down may result in great injustice in isolated 
cases, the wholesomeness of the doctrine cannot 
be questioned. The judgment in this case will 
be set aside, not as a punishment for the defend- 
ants, but that no unlawful interference with the 
dignified and orderly course of judicial proceed- 
ings may be given countenance in the jurispru- 
dence of this state. No judgment of a court of 
justice so tainted with corruption as the record 
leaves this should stand, and its cancellation in 
this instance will be the evidence of the deter- 
mination of this court to pursue to the utmost its 
constitutional and lawful authority, to the end 





that public confidence in our judicial system may 
not be lessened, and that the fountain of justice 
may be kept pure. 








THE LIABILITY OF A BANK ON A 
CERTIFIED CHECK. 


There is a distinction between the certi- 
fication and the acceptance of a check by a 
bank, a distinction that the courts commonly 
have failed to observe, owing, perhaps, to the 
similarity of the rights and liabilities of the 
parties in the two cases. An acceptance, in 
the absence of a statute providing differently, 
may be oral or written, express or implied ;! 
a certification always is written, and, besides, 
the check itself must bear the evidence of its 
certification.? It has been held that, under 
the statute of frauds, a verbal acceptance is 
valid and enforceable only when the drawee 
has funds of the drawer in his hands, so that 
by paying the check the bank is paying its 
own debt.? As we later shall see, the rule is . 
somewhat different in the case of a certifica- 
tion. 

The ordinary relation of banker and depos- 
itor does not impose upon the bank the duty to 
certify or to accept, either for the depositor or 
for the payee and his transferees, the checks 
drawn upon it. The obligation arising 
from the relation is only to pay upon presen- 
tation, so long as the drawer has funds not 
otherwise appropriated, sufficient to pay his 
check.® Certifying a check has the effect to 
make a new contract, as between the bank 
and the holder of the check,® and to modify 
materially the previous contract between 
the bank and the drawer of the check. 

An ordinary or general deposit of money 
with a bank, it has been held, is not a bail- 
ment; the property in the funds so deposited 
passes at once to the bank, and there arises, 
then, between the bank and the depositor, 
the relation also of debtor and creditor.’ It 

1Pope v. The Bank of Albion, 59 Barb. 226; 1 
Morse, Banks & Banking (4th Ed.), secs. 406, 407. 

2 Bouvier’s Law Dict., p. 301, tit. Certified Check. 

3 Walton v. Mandeville, 56 Lowa, 597,9 N. W. Rep. 
913; Leach v. Hill, 106 Iowa, 171, 76 N. W. Rep. 667. 

4Morse, Banks & Banking (4th Ed.), sec. 404; 
Myers v. Union Nat. Bank, 27 Ill. App. 254; Lynch y. 
First Nat. Bank, 107 N. Y. 179, 1 Am. St. Rep. 803. * 

5 Dana v. Third Nat. Bank, 95 Mass, 445; Coates v. 
Preston, 105 Ill. 470. 

6 Anderson vy. Gill, 79 Md. 312, 47 Am. St. Rep. 402; 
Minot v. Russ, 156 Mass. 458, 32 Am. St. Rep. 472. 


7 Bank v. Hughes, 17 Wend. 94; Lilly v. Commis- 
sioners, 69 N. Car. 300; Muth y. St. Louis Trust Co., 
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would seem, therefore, upon principle, that 
the giving of a check by the depositor can 
create no rights in favor of the holder of the 
check against the bank, unless there has been 
an acceptance or a certification by the bank, 
—some act uponits part which fixes its liabil- 
ity to the one presenting it for payment.* In 
some jurisdictions, however, the giving of 
the check is held to effect an assignment of 
the drawer’s funds on deposit, to the extent 
of the amount of the check, and to create a 
right of action in favor of the holder against 
the bank, even before the bank has signified, 
by an appropriate means, its willingness so to 
become liable upon the check.’ 

Certification has the effect to create an im- 
mediate liability of the bank to the holder, if 
certified for him, or if delivered to him after 
certification for the drawer, giving to the 
holder, by virtue of his certification, the 
rights of any other simple contract creditor 
of the bank.'® But it has no effect beyond 
this, and does not operate to create a trust 
relationship between the bank and the holder 
of the check, nor is the bank bound to set 
apart from its other funds a particular sum 
for the payment of the checks that it certi- 
fies.!! 

As certifying a check imposes a contractual 
duty upon the bank, the check must be certi- 
fied by one having authority, express or im- 
plied, from the bank to bind it in that regard. 
The officers commonly held to have the in- 
herent power to certify checks are the presi- 
dent,!? the cashier,'® and the teller;!* 


88 Mo. App. 596; Wright v. McCarty, 92 Ill. App. 
120; Newmark, Bank Deposits, sec. 10. 

8 Harrison v. Wright, 100 Ind. 515; O’Connor v. 
Bank, 124 N. Y. 331, 26 N. E. Rep. 816; Creveling v. 
Bloomsbury Nat. Bank, 46 N. J. L. 455. 

® Lester v. Given, 8 Bush. 357; Union Nat. Bank v. 
Oceana Co. Bank, 80 Lil. 212; Fogarties v. State Bank, 
12 Mich. 518; Newmark, Bank Deposits, sec. 211. 

10 Washington First Nat. Bank v. Whitman, 94 U. 
S. 345; Seventh Nat. Bank v. Cook, 73 Pa. St. 483; 
First Nat. Bank v. Leach, 52 N. Y. 350, 11 Am. Rep. 
708; French y. Irwin, 4 Baxt. 401,27 Am. Rep. 769; 
5 Am. & Eng. Ency. of Law (2d Ed.), p. 1055, 

ll People v. St. Nicholas Bank, 77 Hun, 159, 28 N. Y. 
Supp. 407, 58 N. Y. St. Rep. 843. 

12 Claflin v. Farmers,’ etc., Bank, 25 N. Y. 293; 

Wild v. Passamaquoddy Bank, 3 Mason, 506. 
13 Clark Nat. Bank v. Bank of Albion, 52 Barb. 592; 
Atlantic Bank v. Merchants’ Bank, 10 Gray, 582; Mer- 
chants’ Bank y. State Bank, 10 Wall. 648,19 L. Ed. 
1008: Sheriff v. Webb, 110 U. S. 7, 28 L. Ed. 49, 3 Sup. 
Ct. Rep. 428. 

14 Farmers’ Bank v. Butchers’, ete., Bank, 16 N. Y. 
125; Irving Bank vy. Wetherald, 36 N. Y. 336. 





though as to the last there are cases that an- 
nounce a different rule.!®° Without specific 
authority so to bind the bank upon a certifi- 
cation, any other officer may bind it in favor 
of a bona fide holder, where the bank, by a 
course of dealing, has held such officer out 
as one having the authority that he assumes 
to exercise.'® But the officers of a bank 
have no implied authority to certify their own 
checks ;!7 nor have they such authority to 
certify the check of one, who, at the time the 
check is presented for certification, has not 
on deposit funds sufficient to pay the check 
presented.'® It is upon this ground that a 
post dated check, certified before the arrival 
of the date of payment, creates no binding 
obligation in favor of the holder, for it bears 
upon its face the evidence of the certifying 
officer’s having exceeded his well known 
authority by the implication of the law.!° 
But while, as between the bank and the 
officers mentioned, the latter have no author- 
ity to bind the bank by certifying the check 
of a depositor who has not sufficient funds, 
yet, as the bank is charged with knowledge of 
its depositors’ accounts, and the certify- 
ing officer is acting apparently within the 
scope of his authority, the bank cannot, as 
against a bona fide holder, dispute the fact 
that there are sufficient funds.?° And this 
is true where the check has been certified by 
the proper officer of the bank for the mere 
accommodation of a depositor without funds, 
and upon his promise that it should never be 
presented for payment.?! Where a bank 
fails to discover its mistake in certifying a 
check for an amount greater than the depos- 
itor’s account, and pays the same, it has been 
held that the payment of the check is a finality, 
and that the excessive amount so paid cannot 


15 Mussey v. Eagle Bank, 9 Met. (Mass.) 306; Muth 
vy. St. Louis Trust Co., 88 Mo. App. 596, and on sec- 
ond appeal, see 67S. W. Rep. 978. 

16 Hill v. Nation Trust Co., 108 Pa. St. 1,56 Am. 
Rep. 189; Muth v. St. Louis Trust Co., 88 Mo. App. 
596, supra; 5 Am. & Eng. Ency. of Law (2d Ed.), p. 
1052; 1 Morse, Banks & Banking, sec. 413. But see 
Mussey v. Eagle Bank, supra. 

17 West St. Louis Savings Bank vy. Shawnee Co. 
Bank, 95 U.S. 557. 

18 Pope v. Bank of Albion, 57 N. Y. 126. 

% Clarke Nat. Bank vy. Bank of Albion, 52 Barb. 
592. 

20 Cooke vy. State Nat. Bank of Boston, 52 N. Y. 96, 
114-115; Zane, Banks & Banking, 165, 166. 

21 Farmers,’ etc., Bank vy. Butchers,’ etc., Bank, 16 
N. Y. 126. 
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be recovered from the one to whom the pay- 
ment has been made.?? ‘This liability exists 
only in favor of the bona fide holder, or to 
one who, on the faith of the certification’s 
being correct, has altered his position so that 
he should be damaged by excusing the 
bank.?* But, receiving information of the 
mistake of the certifying bank, the holder of 
the check must accept and act without delay 
upon the information received, and if he have 
time and the opportunity to do so, and fails 
to act promptly in securing his rights, the 
loss must be his.?4 The rule, that a mistake of 
fact may be corrected within any reasonable 
time before it is acted upon by one who is 
entitled to rely upon its truth and accuracy, 
permits the certifying bank to correct its 
erroneous certification so long as the one pre- 
senting it or holding it has not changed his 
position in reliance upon the certification.?® 

Where the bank has, through mistake, cer- 
tified a check for an amount exceeding the 
drawer’s deposit, it may, upon discovering 
its mistake after the check has been delivered 
by the bank with its certification, upon get- 
ting temporary possession of the check for any 
purpose, cancel the certification against the 
holder, if the rights of other parties have not 
intervened, or the holder has not acted upon 
the certification. ? ° 

The drawer of a certified check does not 
lose his control over the same until after a 
delivery to the payee; and if the check be in 
the hands of the certifying bank before 
delivery, the violation of an order from the 
drawer at that time not to deliver will render 
the bank liable to the drawer for any damage 
sustained by him because of the action of the 
certifying bank. The right of the drawer to 
countermand the payment of his check con- 
tinues until the bank by a delivery or other- 


“Bank vy. Burkhart, IL. U.S. 686; Riverside Bank 
v. First Nat. Bank, 74 Fed. Rep. 276, 20 C. C. A. 181; 
Oddie vy. Nat. City Bank, 45 N. Y. 735; Bank v. 
Swift, 70 Md. 515; Bank v. Steele, 58 Hun, 81. 

23 Irving Bank v. Wetherald, 36 N. Y. 335, 387. 

24 Irving Bank v. Wetherald, supra, 338. 

25 Second Nat. Bank v. Western Nat. Bank, 51 Md. 
128, 135-136, 34 Am. Rep. 300; Cooke v. Bank, 52 N. Y. 
113; Rankin v. Colonial Bank, 64 N. Y. Supp. 32, 31 
Mise. Rep. 227; Nat. Park Bank v. Steele, 58 Hun, 81; 
Bowen v. Needles Nat. Bank, 87 Fed. Rep. 430. 

26 Dilloway v. Northwestern Nat. Bank, 82 Ill. App. 
71. But see Thornton y. Dick, 4 Esp. 270; Bertrick 
v. Dorrier, 6 East, 199; Riverside Bank v. First Nat. 
Bank, 74 Fed. Rep. 276, 20 C. C. A. 181. 





wise renders itself liable on the certification. ? 7 
After delivery, however, or when,-by any 
other means, the bank’s liability on the check 
becomes complete in favor of the holder, the 
drawer cannot then charge the bank by giving 
it notice not to pay the check that it has cer- 
tified. 

The liability of a certifying bank is 
analogous to that of an acceptor of a bill of 
exchange. The drawer’s signature is pre- 
sumed conclusively to he known to the bank, 
and a certification, therefore, admits and 
warrants the genuineness of the signature of 
the drawer or depositor, and renders the bank 
liable thereon to ‘a bona fide holder of the 
check,?* 

This is not true of the body of a check,? ®9— 
as to the date, payee, or amount. In these 
matters the holder is not in a less favorable 
position than the bank to know the facts. 
Certifying a check will not, therefore, bind 
the bank to pay the holder of the check certi- 
fied according to the terms in the body, where 
there has been a forgery or an alteration in 
any of these particulars; nor will its certifi- 
cation prevent the bank’s recovery from the 
one to whom it has paid the amount of the 
forged paper, unless the bank was negligent 
or at fault in the matter.*° But the Louis- 
iana eourt®! has announced the rule, that the 
bank is liable toa bona fide holder for the 
amount of a check raised before certification, 
on the ground, it is said, that, where one of 
two innocent persons must suffer, ‘‘the one 
whose act has caused the loss should bear 
it.’’ In arriving at this conclusion the court 
evidently overlooked entirely the nature and 
effect of a certification. 


27 Freund v. Importers’ Nat. Bank, 12 Hun, 537; 1 
Morse, Banks & Banking (4th Ed.), sec. 411; Born v. 
First Nat. Bank, 123 Ind. 78, 18 Am. St. Rep. 312; 
Meridian Nat. Bank v. First Nat. Bank, 7 Ind. App. 
322, 52 Am. St. Rep. 450. 

28 Hagen v. Bowery Nat. Bank, 64 Barb. 197; Farm- 
ers,’ etc., Bank v. Butchers,’ etc., Bank, 26 How. 
Pr. 1; Commercial Bank yv. First Nat. Bank, 30 Md. 
11; First Nat. Bank vy. Northwestern Bank, 152 Ill. 
296. 
29 Marine Nat. Bank vy. Nat. City Bank, 59 N. Y. 67, 
17 Am. Rep. 305; Park v. Raser, 67 Ind. 500, 33 Am. 
Rep. 102. ; 

30 Clews v. Bank of New York, 89 N. Y..418, 42 Am. 
Rep. 308; Marine Nat. Bank y. Nat. City Bank, 59 N. 
Y. 67, 17 Am. Rep. 305; Security Bank v. Nat. Bank, 
67 N. Y. 458, 23 Am. Rep. 129. 

31 Louisiana Nat. Bank v. Citizens’ Bank, 28 La. 
Ann. 189. 
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The certifying bank is not excused, how- 
ever, from liability to one who, in good faith, 
has paid a forged check certified by it where 
the certifying bank negligently fails to dis- 
cover the forgery of the amount where it has 
in its possession at the time of certifying the 
check an advice from the depositor stating 
the true amount of the check certified.*? So, 
also, the bank may waive its right to recover 
the amount of a forgery where it is guilty of 
laches since paying the check.** Notice is 
not necessarily required to be given upon the 
day the check is paid, but if the certifying 
bank neglects to give notice until after the 
position of the party receiving the money 
from the bank has been altered, the loss on 
the forgery must fall upon the bank. * 4 

A similar rule applies to the signatures of 
indorsers before certifying the check. These 
the bank is not presumed or required to know, 
and the certification does not warrant their 
genuineness. In this regard also, the holder 
has equal opportunities with the bank to 
know the signatures of the indorsers, and, 
cannot recover against the bank, by virtue of 
the certification, when the holder is required 
to trace his title through a forged indorse- 
ment,**® and the rule is the same whether the 
indorsement be that of the payee or of an- 
other indorser.*® Where a bank has certi- 
fied a check on which a necessary indorse- 
ment is entirely omitted, it assumes the risk 
of the title’s being in the one presenting the 
check to be certified, and is liable on its cer- 
tification so made toa bona fide holder. In 
such a ease, by its certification, the bank’s 
engagement is to pay the check to the holder 
notwithstanding the lack of a proper and 
necessary indorsement, in analogy to the 
liability of any other acceptor of commercial 
paper.*7 A depositor is entitled to have his 
funds paid out by the bank in such a manner 
as he desires. The bank’s only protection in 

82'Tradesman’s Nat. Bank v. Continental Nat. 
Bank, 59 App. Div. 103, 69 N. Y. Supp. 82,18 Bank- 
ing Law Jour. 272. 

33 Bank of Hamilton v. Imperial Bank, 27 Ont. 
App. 590. 

34 See note 33, supra. 

3% First Nat. Bank v. Northwestern Bank, 152 III. 
296, 36 N. E. Rep. 249, 43 Am. St. Rep. 247, affirming 
40 Ill. App. 640, 34 N. E. Rep. 154; Vagleino v. Bank 
of England, L. R. 22 Q. B. Div. 108, L. R. 28Q. B. 
Div. 243; Marine Nat. Bank v. Nat. City Bank, 59 N. 
Y. 67,17 Am. Rep. 305. 


36 See note 35, supra. 
37 Freund v. Importers,’ etc., Bank, 76 N. Y. 352. 








paying checks drawn upon it consists in its 
having strictly followed the directions of the 
depositor in disbursing his funds.** When 
the depositor has imposed the condition that 
his checks shall not be paid by the bank un- 
less they bear his indorsement, certifying a 
check in disregard of this condition will not 
entitle the bank to charge the amount of the 
check to the depositor’s account, unless the 
holder thereof, as against the drawer, has in 
fact a good title to the check. Where a 
check has, by fraud, been procured from the 
drawer to the order of a fictitious payee and 
certified by the bank on which it is drawn, 
the bank is liable on its certification to a bona 
jide holder, if indorsed in fact by the person 
to whom the drawer intended that payment 
should be made.4® Wherea depositor draws 
a check payable to his own order and pro- 
cures the same to be certified, the certifica- 
tion is made upon the implied condition that 
the bank shall be liable only upon the pre- 
sentation of the check properly indorsed. 
Where such a check is presented for payment, 
not indorsed by the payee-drawer, the bank 
may properly refuse to pay the same.*! 
Even if a check after it has been certified is 
transferred toa holder fora full consider- 
ation and without notice, the bank that has 
certified it is not estopped to resist payment 
thereof on ,the ground that the certification 
was procured by the fraud and misrepre- 
sentation of the payee, if there is no proper 
indorsement.4? But that the depositor 
fraudulently procures his check to be certi- 
fied, and transfers the same with indorse- 
ment, will not entitle the certifying bank to 
recover the possession of the check from the 
holder. *® 

The bank is liable on its certification upon 
presentment at any time within the period 
fixed by the statute of limitations.44 Certi- 
fying the check creates against the bank a 
simple obligation on its part to pay on de- 


38 Lynch v. First Nat. Bank, 107 N. Y. 179. 

39 Lynch v. First Nat. Bank, supra. 

40 Meridian Nat. Bank v. First Nat. Bank, 7 Ind. 
App. 322, 52 Am. St. Rep. 450. 

41 Lynch v. First Nat. Bank, supra. 

#2 Goshen Nat. Bank v. Bingham, 118 N. Y. 349, 18 
N. E. Rep. 82, 16 Am. St. Rep. 765. 

43 Goshen Nat. Bank v. Bingham, supra. 

44 Jackson Paper Mfg. Co. v. Commercial Nat. 
Bank, 199 Ill. 151, 65 N. E. Rep. 136, reversing 99 Ill. 
App. 108; Riverside Bank vy. First Nat. Bank, 74 Fed. 
Rep. 276, 20 C. C. A. 181. 
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mand; the time of the demand being 
governed altogether by the convenience of the 
holder,subject to the limitation of the statute, 
and no laches is imputable to him by reason 
of delay.*® 
GLENDA BuRKE SLAYMAKER. 
Anderson, Indiana, 

45 Muth v. St. Louis Trust Co., 88 Mo. App. 596, 604, 
7 S. W. Rep. 978; Willetts v. Bank, 2 Duer, 121; 
Bank of Springfield v. First Nat. Bank, 30 Mo. App. 
275. 








NOTES — BONA FIDE PURCHASER — KNOWL- 
EDGE OF PRESIDENT OF CORPORATION. 


McDONALD v. RANDALL. 


Supreme Court of California, June 9, 1903. 

The maker of a note cannot, as against an innocent 
purchaser for value, set up that the only considera- 
tion for the note was a past indebtedness of her hus- 
band which was barred by limitations, 

The president of a bank sold it a note, the only 
consideration for which was a past-due debt of the 
maker’s husband, which was barred by limitations. 
The note was accepted at a meeting of the directors, 
at which the president was not present, and none of 
them knew the consideration for the note. Held that 
the bank was a bona fide purchaser without notice, 


MCFARLAND, J.: Ou February 15, 1897, plaint- 
iff and her husband, Thomas McDonald, since 
deceased, made and delivered to A. W. Ran- 
dall their joint negotiable promissory note for 
$12,895.45, payable to the order of said Randall 
on February 15, 1900, three years from date; and 
on the same day, and concurrently with the giv~ 
ing of said note, the plaintiff executed and de- 
livered to Randell, as security for said note, a 
mortgage on certain real property of plaintiff. 
This action is brought to obtain a decree cancel- 
ing said mortgage, on the ground of want of con- 
sideration. The action is against said Randall, 
the Randall Banking Company (a corporation), 
and J. R. Hanify. The Eel River & Eureka 
Railroad Company intervened. Judgment went 
in the court below for defendants, and the plaint- 
iff and intervener appeal from the judgment. It 


seems to be admitted, and at all events the fact | 


is, that the rights of the intervener in the prem- 
ises are dependent upon those of the plaintiff, 
and the rights of Hanify upon those of the Ran- 
dall Banking Company; so that the questions 


“involved are practically those between plaintiff 


and said banking company. 

The court found that the only consideration 
for the note and mortgage was a past indebted- 
ness of the husband, Thomas McDonald, to Ran- 
dall, which was barred by the statute of limita- 
tions; that is, if an action had been brought upon 
said indebtedness Thomas McDonald could, if he 
should choose to do so, have successfully pleaded 
the bar cf the statute to such action. Upon this 
state of facts counsel for the respective parties 
elaborately argued the question whether, al- 





though this past ontlawed indebtedness .was a 
sufficient consideration for the making of the 
note by Thomas McDonald, it was a sufficient 
consideration for the making of the note and 
mortgage by the plaintiff. But, under our views 
of the case, itis not necessary for us to decide 
this question; for we think that the judgment 
must be affirmed upon another ground. The 
note, to which the mortgage was an incident. 
was a negotiable instrument. It was regularly 
indorsed by the payee, Randall, and delivered to 
the respondent, the Randall Banking Company, 
on April 12, 1897, of course, long before its ma- 
turity. At that time Randall was indebted to 
the banking company in an amount much larger 
than the amount of the note, and the banking 
company received the note and mortgage as part 
payment of Randall’s indebtedness to it, and 
credited the full amount of the note on such in- 
debtedness. The court found “that the said 
Randall Banking Company purchased said note 
and mortgage in good faith, in the ordinary 
course of business, and for value, before its ma- 
turity, and in ignorance of the fact that, as to 
Margaret H. McDonald, it was given without 
consideration, or for a debt which was barred by 
the statute of limitations.’’ This finding, if sus- 
tained by the evidence, is determinative of the 
case against the appellants. 


It is contended, however, that this finding must 
be held to be unwarranted, because it appears, 
and the court found, that Randall was the presi- 
dent of the bank and knew of the consideration 
of the note. But when he procured the bank to 
take the note as part payment of his indebted- 
ness, he was acting individually and at arm’s 
length to the bank, and his knowledge was not 
the knowledge of the bank. The same may be 
said of the former secretary, Murray, who was 
absent when the bank acted in the matter of ac- 
cepting the note and mortgage, and who obtained 
his knowledge while acting for Randall individ- 
ually, and also of Roberts, who was elected sec- 
retary on the day the bank acted, and who pre- 
sented the note and mortgage to the bank for and 
as agent of Randall. The note and mortgage 
were accepted at a meeting of the Loard of direct- 
ors of the bank at which were present Hill, the 
vice-president, and four of the other directors, 
Randall not being present. Neither Hill nor any 
of the other directors knew that the consideration 
of the note was an outlawed indebtedness. The 
fact that some of them knew, or should be held to 
have known, that shortly before the making of 
the note and mortgage the property covered by 
the mortgage had been conveyed to the plaintiff 
by her husband—it formerly having been com- 
munity property—and that the conveyance had 
been recorded, is of no significance. The validity 
of the transaction here involved was in no way 
dependent upon the time at which she acquired 
title to the mortgaged premises. That a corpor- 
ation is not chargeable with the knowledge of one 
of its officers or agents, who is acting on his own 
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behalf, and not for the corporation is beyond 
question the law. Sufficient authorities are cited 
to the point in Bank v. Burgwyn, 110 N. Car. 
267, 14S. E. Rep. 623. It is there said, among 
other things: ‘‘In such transactions the attitude 
of the agent is one of hostility to the principal. 
He is dealing at arm’s length, and it would be ab- 
surd to suppose that he would communicate to 
the principal any facts within his private knowl- 
edge affecting the subject of his dealing, unless 
it would be his duty to do so, if he were wholly 
unconnected with the principal. As was said by 
the court in Wickersham vy. Chicago Zinc Co., 18 
Kan. 481, 26 Am. Rep. 784: ‘Neither the acts 
nor knowledge of an officer of a corporation will 
bind it in a matter in which the officer acts for 
himself and deals with the corporation as if he 
had no official relations with it.’ Or, as was said 
in Barnes v. Trenton Gaslight Co., 27 N. J. Eq. 
33: ‘His interestis opposed to that of the cor- 
poration, and the presumption is, not that he 
will communicate his knowledge of any secret 
infirmity: of the title to the corporation, but that 
he will conceal it.’ ”’ 

We are of the opinion that the tinding above 
discussed cannot here be disturbed, and there- 
fore it is unnecessary to consider any other point 
argued by respondents. 

The judgment appealed from is affirmed. 

Nore.— Whether a Bank is Chargeable With No- 
tice of Defense to a Note Transferred to it by an Of- 
jicer or Director of Said Bank Who Has Knowledge 
of its Infirmities. — The general proposition is well 
sustained by authority that a corporation is not 
bound by the acts or chargeable with the knowledge 
of one of its officers or agents in respect to a transac- 
tion in which such officer or agent is acting in his 
own behalf, and does not act in any official or repre- 
sentative capacity. Bank y. Burgwyn, 110 N. Car. 
267, 14S. E. Rep. 623; Wickersham v. Zine Co., 18 
Kan. 481; Barnes vy. Gas Light Co., 27 N. J. Eq. 33. 
The doctrine has been applied to the case of a director 
procuring the discount of a note for his own benetit, 
having knowledge that it is founded upon an illegal 
consideration. Bank v. Christopher, 40 N. J. L, 435. 
Or that it was made for his accommodation. Bank 
vy. Cunningham, 24 Pick. 270. Or that it was ob- 
tained upon a false pretense of having it discounted 
for the maker. Washington v. Lewis, 22 Pick. ( Mass.) 
24. Or that it was affected in his hands with certain 
conditions. Bank v. Lenceal, 13 La. 525. Or witha 
claim of recoupment of which the bank had no notice. 
Loomis v. Bank, 1 Diviney, 285. Or with other 
equities. Savings Bank v. Boston, 124 Mass. 506. Or 
where the president of a bank was also president of a 
manufacturing corporation which discounted certain 
notes at that bank. Richmond, ete., Electric Co. v- 
Dick, 52 Fed. Rep. 379. And this also where the 
president of said corporation interested in the note is 
also a member of the bank’s discount committee, if 
he refused to pass upon the transaction in his latter 
capacity. Waynesville Bank y. Irons, 8 Fed. Rep. 1. 
So, also, where the maker of a note for a blank 
amount handed it tga bank director, to be filled up 
with the sum of about $500.00, and used in the re- 
newal of another note of the maker held by the bank. 
The director, in violation of the trust, filled up the 
note for a much larger sum, and got the bank to dis- 





count it for hisown use. The director did not com- 
municate the facts to any other director, but sat as 
one of the board when the note was taken by the bank. 
The court held that the bank was a bona fide pur- 
chaser without notice, and hence the maker was liable 
on the new note. Terrell v. Bank, 12 Ala. 502. 
So, also, for various application of this principle toa 
bank and its officers, see Bank v. Harrison, 10 Fed. 
Rep. 243; Credit Co. v. Machine Co., 54 Conn. 357, 8 
Atl. Rep. 472; Mann v. Bank, 34 Kan. 746; Bank v. 
Babbidge, 160 Mass. 563, 36 N. E. Rep. 462; Interna- 
tional Trust Co. v. Wilson, 161 Mass. 80; Bank v. 
Clark, 166 Mass. 27; Bank v. Loyhed, 28 Minn. 396; 
Bank v. Tinsley, 11 Mo. App. 498; Bank v. Lovitt, 114 
Mo. 519, 35 Am. St. Rep. 770; Benton v. Bank, 
122 Mo. 332,26 S. W. Rep. 975; Bank v. Sharpe, 40 
Neb. 123, 58 N. W. Rep. 734; Bank vy. Christopher, 40 
N.J. L. 485; Bank v. Savery, 82 N. Y. 291; Casco 
Bank v. Clark, 189 N. Y. 307, 36 Am. St. Rep. 705; 
Bank y. Anderson, 28 8. Car. 143; Bank v. Pierce, 6 
Wash. 491, 33 Pac. Rep. 972; Bank vy. Newell, 71 Wis. 
309. 

Authorities holding a contrary view, i. é., that 
the fact that an officer or director of a bank is inter- 
ested in the discounting of a notice is sufficient of it- 
self to charge such bank with any knowledge pos- 
sessed by such officer or director of any equities or 
defenses attaching thereto, may be cited as follows: 
Bank v. Erickson, 20 Neb. 580, 31 N. W. Rep. 387; 
Stockdale v. Keyes, 79 Pa. St. 251; Tilden v. Barnard 
43 Mich. 376, 388 Am. Rep. 197. This question is dis- 
cussed clearly from another standpoint in the case of 
Shaw v. Clark, 49 Mich. 384, where it wa's held that a 
bank is not charged with knowledge of the character 
of negotiable paper by the mere fact that it discounts it 
on the recommendation ofa director, if the latter 
does not control its discretion or discount the paper 
himself as an officer or agent of the bank. And the 
officer charged with such knowledge must also not 
be the sole representative of both parties in the 
transaction. Bank v. Blake, 60 Fed. Rep. 78. In this 
ease defendant executed his promissory note to C, 
and delivered it upon condition that it was to be 
surrendered to him upon ©’s failure to perform stip- 
ulated acts. C immediately transferred this note, by 
indorsement, to a bank, of which he was president 
and general manager. The court held that, as C 
himself was the sole representative of the bank in 
the transfer of the note to it, the bank is chargeable 
with his knowledge of the condition to which it was 
subject, and so cannot sue on the note until that con- 
dition is performed. The court said: ‘It is well set- 
tled that an officer or agent, dealing with a corpora- 
tion or his principal on his own account, is not pre- 
sumed to communicate knowledge which it would be 
to his interest toconceal, and the corporation or prin- 
cipal is not chargeable with such knowledge. But 
there is no room for the application of this principle 
when the agent is the sole representative of both par- 
ties in the transaction. If C was the sole representative 
of the bank in the transaction with himself, there was 
no one from whom information could have been con- 
cealed, or to whom it could have been communicated. 
If he was the sole representative of each party, each 
must have had equal knowledge. As the represen- 
tative of the bank, his knowledge was not affected by 
his private interests, however much his conduct may 
have been. He necessarily knew as much in one 
capacity as he did in the other. The bank is charged 
with the knowledge € had.” Other cases in which 
the person interested in the note actively represented 
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the bank in discounting it, either as president, cash- 
ier or member of discount committee, and in which 
the courts held the bank chargeable with notice may 
be mentioned as follows: Oak Grove, etc., Cattle Co. 
v. Foster, 7 N. Mex. 650, 41 Pac. Rep. 522; Le Duc v. 
Moore, 111 N. Car. 516,15 S. E. Rep. 888; Hardy v. 
Bank, 56 Kan. 498, 48 Pac. Rep. 1125; Bank v. Phil- 
lips, 22 Mo, 85, 64 Am. Dec. 254; Bank v. Town of 
New Mulford, 86 Conn. 93; Bank vy. Kellogg, 458. 
Dak. 312, 56 N. W. Rep. 1071. 

An interesting discussion of this question by Jus- 
tice Brewer, then judge of the supreme court of 
Kansas, is to be found in the case of Mann v. Bank, 
30 Kan. 412. In that case Mr. W, a director of a 
bank was the president of a manufacturing company 
which discounted a certain note at such bank. Mr. 
W was alsoa member of the discount committee of 
the bank but did not pass upon the note in which he 
was interested for the reason that the said note was 
discounted by the cashier of the bank under general 
instructions. The court held that as president of the 
manufacturing company Mr. W was chargeable with 
notice of the infirmity of the note, and that, if the dis- 
count committee had met and acted upon this note, 
the bank would have been chargeable with this notice 
which he, as a member of the discount committee, 
had. Justice Brewer then propounds a query which 
to our knowledge is not answered in any of the 
decided cases: ‘Can an officer of a bank, charged 
with a special duty, by a general instruction to some 
other officer, practically abandon the discharge of his 
duty, and thus, through the ignorance of such other 
officer, enable the bank to discount and obtain pos- 
session of papers asa bona fide holder, when if he 
had discharged his duty, it would have taken the 
paper with notice?” Justice Brewer does not answer 
the query decisively but intimates that his own per- 
sonal opinion inclines strongly toward the negative. 








JETSAM AND FLOTSAM. 


COMMITTEE IN CHARGE OF THE WORLD’S CONGRESS OF 
LAWYERS. 

The following committee of the American Bar As- 
sociation on Louisiana Purchase Exposition has been 
appointed by James Hagerman, president, to act for 
that association in co-operation with a committee of 
the exposition authorities in the matter of the Uni- 
versal Congress of Lawyers and Jurists to be held in 
St. Louis, in 1904: Jacob Klein, St. Louis, Missouri, 
chairman; Thomas N. McClellan, Montgomery, Ala- 
bama; W. J. Hills, Juneau, Alaska; John C. Hern- 
don, Prescott, Arizona Territory; U. M. Rose, Little 
Rock, Arkansas; Charles Monroe, Los Angeles, Cali- 
fornia; Hugh Butler, Denver, Colorado; Simeon E. 
Baldwin,’ New Haven, Connecticut; George Gray, 
Wilmington, Delaware; A. B. Browne, Washington, 
District of Columbia; Benjamin S. Liddon, Marianna, 
Florida; Burton Smith, Atlanta, Georgia; David L. 
Withington, Hawaiian Islands; Bamford A. Robb, 
Boise, Idaho; Adolph Moses, Chicago, Illinois; Clif- 
ford L. Jackson, Muskogee, Indian Territory; Wil- 
liam A. Ketcham, Indianapolis, Indiana; Emlin Mc- 
Lain, Iowa City, Iowa; Charles Blood Smith, Topeka, 
Kansas; Edmund F. Trabue, Louisville, Kentucky; 
William Wirt Howe, New Orleans, Louisiana; Charles 
F. Libby, Portland, Maine; Louis E. McComas, Ha- 
gerstown, Maryland; Alfred Hemenway, Boston, Mas- 
sachusetts; Don M. Dickinson, Detroit, Michigan; 
Hiram F. Stevens, St. Paul, Minnesota; M. A. Mont- 
gomery, Oxford, Mississippi; William W. Dixon, 








Butte, Montana; Charles F. Manderson, Omaha, 
Nebraska; Samuel C. Eastman, Concord, New Hamp- 
shire; John W. Griggs, Paterson, New Jersey; 
Thomas B. Catron, Santa Fe, New Mexico; Walter 
S. Logan, New York, New York; Fabius H. Busbee, 
Raleigh, North Carolina; Burleigh F. Spalding, 
Fargo, North Dakota; Judson Harmon, Cincinnati, 
Ohio; Bayard T. Hainer, Perry, Oklahoma Territory ; 
R. S. Bean, Salem, Oregon} W. U. Hensel, Lancaster, 
Pennsylvania; David Walker Yancey, Lucena, Taya- 
bas, Philippine Islands; James Tillinghast, Provi- 
dence, Rhode Island; T. Moultrie Mordecai, Charles- 
tor, South Carolina; Bartlett Tripp, Yankton, 
South Dakota; Ed. Baxter, Nashville, Tennessee; 
F. C. Dillard, Sherman, Texas; P. L. Williams, Salt 
Lake City, Utah; Frederick H. Button, Rutland, 
Vermont; Raleigh C. Minor, Charlottesville, Virginia; 
George M. Forster, Spokane, Washington; B. Mason 
Ambler, Parkersburg, West Virginia; Frederick C. 
Winkler, Milwaukee, Wisconsin; Charles N. Potter, 
Cheyenne, Wyoming. 








CORRESPONDENCE. 





THE RULE OF CAVEAT EMPTOR AS APPLIED TO PROBATE 
SALES IN MARYLAND. 
To the Editor of the Central Law Journal: 

Your issue of October 9th, contains as the “leading 
case” Doyle v. Whitridge, decided by the Court of 
Appeals of Maryland. 

In your note you question the decision, on the 
ground that the doctrine of caveat emptor applies to 


judicial sales, thus assuming that a sale in the Or- 


phans Court of Baltimore is a judicial sale. 

The orphans court is, it is true, a court of limited 
jurisdiction, including in its seope the powers of or# 
dinary probate courts, but the practice is different 
from that of ordinary probate courts. It is difficult 
to quote direct authorities, for though the orphans 
court isa creature of statute, it dates back to time 
“to which the memory of man runneth not.” But if 
you will look at the Maryland Code of Public Gen- 
eral Laws, 1889, art. 93, sec. 282, you will find it is 
provided that “in all cases where an executor may 
be authorized and directed to sell the real estate of a 
testator, such executor may sell and convey the same 
* * * but such sale shall not be valid or effectual 
unless ratified and confirmed by the orphans court, 
after notice by publication given in the same manner 
practiced in cases of sales of land under decrees in 
equity.”’ Not as practiced in execution or judicial 
sales. In execution sales under the Maryland prac- 
tice no ratification is necessary, the sale and sheriff’s 
deed conveying whatever interest the judgment 
debtor had. P. G. L. art. 83, sec. 2. 

Again, in sales in equity a trustee is appointed to 
make the sale; and under the rules of the orphans 
court a trustee may be appointed, while in practice 
asale by an executor is considered equivalent. By 
an executor’s deed in Maryland is conveyed certain 
specifically described property, P. G. L. art. 21, sec 
58, and not as stated in the general rule in Freeman 
on “Vcid Judicial Sales,” “such titleasthe * * * 
decedent may have.”’ 

Whatever the rule may be in other states, it is well 
settled in Maryland, that a sale by order of the 
orphans court, is governed by precisely the same 
rules as a sale in equity, the practice as to ratification 
etc., being similar. 

From this it would seem that the error lay, not with 
the Maryland Court in failing to distinguish between 
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a sale in the orphans court, and asale in equity, but 
with the CenrTrRAL LAW JOURNAL in assuming that 
the orphans courts in Maryland, which are not called 
probate courts, were in fact similar to the probate 
courts of other jurisdictions. 

Hoping you may find the above worth consider- 
ation, I am, Very truly yours, 

Conway 8S. HOpDGEs. 
Baltimore, Md. 








BOOK REVIEWS. 





FALLOWS ON COLLATERAL INHERITANCE TAX. 
New York is rapidly gaining its independence of 
general text books of the law. Many subjects on 
which her legislature and ‘courts have spoken so 
often as to practically exhaust nearly all features of 
that particular subject, are being put into text-book 
form for the benefit of New York lawyers. The 
latest effort along this line is a small volume entitled, 
‘Collateral Inheritance and Transfer Tax Law of the 
State of New York,” by Edward H. Fallows, transfer 
tax attorney for the state comptroller in New York 
County. The plan of this book is to present every 
successive collateral inheritance and transfer tax 
law in the state of New York from the enactment 
of the first statute in 1885 to the present time, with 
the decisions of the different courts grouped under 
the respective sections of the law which they affect. 
The book is intended to contain within itself all 
statute law and case law bearing upon the subject. 
The purpose, in so doing, is to enable a person read- 
ily to find the statute in force at the time of a deced- 
ent’s death, together with the decisions interpreting 
its provisions, and thereby to obviate the necessity of 
referring to session laws, digests and text books for 
that purpose. 
Printed in 301 pages and published by Baker, Voor- 
his & Co., New York. 








BOOKS RECEIVED. 





The American Digest, Annotated. Continuing with- 
out omission or duplication the Century Edition 
of the American Digest, 1658 to 1896. 1908 A. A 
Digest of all Current Decisions of all the Amer- 
ican Courts, as Reported in the National Ke- 
porter System, the Official Reports, and else- 
where, together with leading English and 
Canadain Cases, from October 1, 1902, to March 
31, 1908. Prepared and Edited by the editorial 
staff of the American Digest System. St. Paul, 
Minn., West Publishing Co., 1903. Review will 
follow. 








HUMOR OF THE LAW. 


In an actual case on trial recently in the United 
States District Court for the District of West Vir- 
ginia, the character of a female witness for truth and 
veracity was sought to be impeached. One of her 
neighbors, a man from the mountains, was on the 
stand. He was asked: 

‘“‘Are you acquainted with the reputation of Mrs. 
Smith for truth and veracity in the neighborhood in 
which she dwells?” 

**‘Tam,” he replied. 

“Well, is it good or bad?” asked the court, who 
often took part in such matters. 





‘Well, your honor. her reputation for truth is all 
right, but as for her verasity—some say she would, 
and some say she wouldn’t.” 





The stories about Lincoln are not yet all told; their 
number is legion. The Green Bag tells still another. 
A lawyer who studied in Mr. Lincoln’s office tells a 
story illustrative of his love ofjustive. After listen- 
ing one day for some time to a client’s statement of 
his case, Lincoln, who had been staring at the ceil- 
ing, suddenly swung round in his chair and said: 
‘Well, you have a pretty good case in technical law, 
but a pretty bad one in equity and justice. You’ll 
have to get some other fellow to win this case fer 
you. Icouldn’t doit. All the time while talking to 
that jury I’d be thinking, ‘Lincoln, you’re a liar,’ and 
I believe I should forget myself and say it out loud.” 


They are telling an excellent story on Joseph 
Choate. One of the largest patent medicine concerns 
in the country was about to fight a rival, and its reg- 
ular lawyer was sent for. 

“We want to win this fight,” said the proprietor, 
“and you must get Mr. Choate to help you out. Go 
down and retain him at once. I don’t care what he 
charges. Give him anything he wants.” 

The lawyer rushed down to see Choate forthwith, 
and was ushered into the great presence. 

‘““We have a big case on our hands, bigger than I 
ean handle, Mr. Choate,” he said hurriedly. ‘I am 
instructed to retain you. Don’t disappoint us. We 
are ready to give you a handsome retainer.” 

“But what——’ 

“Oh, it makes no difference what you want; we are 
ready to give you all you may ask. We simply want 
you, that’s all, and the fee is of no consequence to 
us. 

“But you will” 

“Don’t disappoint us, Mr. Choate. Let me return 
to my clients and say to them that you have been re- 
tained. Will $10,000 do to start with? Make it $15,- 
000 or $20,000 if you like. I’m sure you will do what 
is right.” 

Mr. Choate then insisted on getting a word in, and 
asked what was the case. The lawyer told him. 

“I’m very sorry to disappoint you,” he said. “I 
find it” 

** Make it $25,000, Mr. Choate,’’ urged the other. 

“T could not doit fora million, my dear fellow, I 
have been retained by the other side.” 

After the lawyer had departed Joseph was heard 
growling to himself: ; 

“T wish to heaven there were two Joe Choates, and 
I were both of them!” 
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Last Resort, and of all the Federal Courts. 
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1. ABATEMENT AND REVIVAL—Vomicile.— Where de- 
fendant’s domicile is in a county other than that in 
which he is sued, his plea of privilege to be sued in the 
county of his residence held well founded. — Pearson v. 
West, Tex., 75 S. W. Rep. 334 

2. ABATEMENT AND REVIVAL — Jurisdiction.— Where 
lack of jurisdiction does not appear on the face of the 
record, defendant may plead to the jurisdiction without 
waiving his right to insist on a lack of jurisdiction.—Lin- 
ton v. Heye, Neb., 95 N. W. Rep. 1040. 

3. ACKNOWLEDGMENT—Vualidity. — Where a mortgagee 
isa member of a firm of which a corporation is the 
agent, thatthe mortgage was acknowledged before an 
oflicer of the corporation does not render the acknowl- 
edgment invalid.—Gilbert v. Garber, Neb.,95N. W. Rep. 
1030. 

4. ALIENS — Disabilities. —An alien having acquired 
property by virtue of Act 1861, §1 (Acts 1861, p. 153, ch. 
79), but having removed from the country after the en- 
actment of Act March 9, 1885 (Acts 1885, p. 79, ch. 51), 
held to have no power to pass his property by descent.— 
Donaldson yv. State, Ind., 67 N. E. Rep. 1029. 

5. ALTERATION OF INSTRUMENTS — Affixing Revenue 
Stamp.—Aflixing of an internal revenue stamp to a note 
after its execution held not a material alteration of the 
note.—Rowe v. Bowman, Mass., 67 N. E. Rep. 636. 

6. ALTERATION OF INSTRUMENTS—Deed.—A deed is not 
inadmissible in evidence because of immaterial altera- 
tion.—Brice v. Sheffield, Ga., 44 8. E. Rep. 843. 

7. APPEAL AND ERROR—Erroneous Instructions.—One 
may complain of an erroneous instruction, though he 
has not offered one correctly presenting the law. — 
Louisville & N. R. Co. v. Roberts, Ky., 758. W. Rep. 267. 

8. APPEAL AND ERROR — Interloctutory Judgment. — 
No appeal can be taken from an interlocutory judgment 
in a proceeding under the statute for taking land for the 
use of internal improvement companies. — Wheeling & 
E.G. R. Co. v. Atkinson, W. Va., 448. EK. Rep. 773. 

9. APPEAL AND ERROR—Temporary Injunction. — The 
granting of a temporary restraining order, which has 
passed into a permanent injunction, cannot be reviewed 
by the supreme court. — Wagstaff v. Wagstaff, Kan., 72 
Pac. Rep. 780. 

10. ASSIGNMENTS FOR BENEFIT OF CREDITORS — Pur- 
chase of Trust Property.—Where a sale of trust prop- 
erty by a trustee remains executory, and title is not 
vested, disqualification of the trustee to purchase the 
property from the purchaser still exists. — Nabours v. 
McCord, Tex., 75 8. W. Rep. 827. 

1l. ATTORNEY AND CLIENT — Lien. — An attorney’s 
agreement to purcliase certain land as trustee, in an 
action for the foreclosure of the vendor’s lien, held to 
constitute a waiver of the attorney’s right to a lien on 
the land for his services. — Teller v. Hill, Colo., 72 Pac. 
Rep. 811. 

12. ATTORNEY AND CLIENT—Services. — Attorneys en- 
gaged to sell state bonds and to conduct litigation to 
compel the receipt of coupons by the state in payment 
of taxes held not employed as brokers, and that their 
services were not to be determined on that basis. — Par- 
sons v. Maury & Maury, Va., 44S. E. Rep. 758. 





13. BANKRUPTCY—Fraudulent Transfer. — No demand 
is necessary before commencement of action by trustee 
in bankruptcy to recover property unlawfully trans 
ferred by the bankrupt.—Goldberg v. Harlan, Ind., 67 N. 
E. Rep. 707. 

14. BANKS AND BANKING—Wrongful Dishonor.—Where 
a depositor in a bank was a trader, he was entitled to re- 
cover substantial damages in an action against the bank 
for unauthorized refusal to honor his check. — Wiley v. 
Bunker Hill Nat. Bank, Mass., 67 N. E. Rep. 655. 


15. BILLS AND NOTES—Negotiability. — A note provid- 
ing that the makers and indorsers waive protest and 
agree to all extensions and partial payments after ma- 
turity is not negotiable.—City Nat. Bank v. Gunter Bros., 
Kan., 72 Pac. Rep. 842. 

16. BUILDING AND LOAN ASSOCIATIONS — Bill to Wind 
up Affairs. — A mere debtor to a building association, 
cannot maintain a bill to wind up its affairs. — Day v. 
National Mut. Building & Loan Ass’n, W. Va., 44 8. E. 
Rep. 779. 

17. CARRIERS—Constitutionality of Statute.—Acts 1901, 
p. 149 (Burns’ Rev. St. 1901, § 3312b et seqg.), imposing pen- 
alties on express company for unjust discrimination 
against other companies, is not violative of Const. art. 4, 
§ 22, forbidding local or special laws for the punishmeny 
of crimes and misdemeanors.—Adams Exp. Co. v. State, 
Ind., 67 N. E. Rep. 1033. 

18. CARRIERS— Liability as Bailee. — A carrier's liabil- 
ity as bailee for the storage of unclaimed baggage held 
limited to articles coming within the definition of bag- 
gage.—Missouri, K. & T. Ry. Co. of Texas v. Meek, Tex., 
75 8S. W. Rep. 417. 

19. CARRIERS—Liability of Initial Carrier. — Respons!i- 
bility of the refusal of a connecting carrier to accept 
cattle tendered by the initial carrier, because unaccom- 
panied by a proper bill of lading, held toe lie on the in- 
itial carrier.—101 Live Stock Co. v. Kansas City, M. & B. 
R. Co., Mo., 75 8. W. Rep. 782. 

20. CARRIBRS—Rcefusal of Transfer.—A passenger on a 
street railway, whose transfer ticket was refused and 
who was forcibly put off the car, held entitled to recover. 
—Memphis St. Ry. Co. v. Graves, Tenn., 75 S. W. Rep. 
729. 

21. CARRIERS—Transfers. — Where the time limit ofa 
transfer issued by a street railway has expired, a con- 
ductor is justified in refusing to honor it. — Garrison v. 
United Railways & Electric Co., Md., 55 Atl. Rep. 371. 


22. CEMETERIES—Burial Lots.—A purchaser of a burial 
lot from a cemetery association acquires merely a right 
to use the lot for burial purposes, subject to the control 
of the association.—Roanoke Cemetery Co. v. Goodwin, 
Va., 448. E. Rep. 769. 

25. COMMERCE — Constitutional Law. — An agent ofa 
nonresident principal, who takes order for goods held in 
such other state, and who receives the goods and de- 
livers them in the original packages, and receives the 
price, is engaged in interstate commerce. — Kehrer v. 
Stewart, Ga., 44 8S. E. Rep. 854. 

24. COMMON LAW—Repeal of Statute.— Where a statute 
which in any way supersedes the common law rule is re- 
pealed, the common law rule is revived.—Donaldson v. 
State, Ind.,67 N. E. Rep 1029. 

25. CONSTITUTIONAL LAW— Promulgation. —The con- 
stitution of 1902 held to be the existing constitution, re- 
gardless of the irregularity of its promulgation.—Taylor 
v. Commonwealth, Va., 44S. E. Rep. 754. 


26. CONSTITUTIONAL LAW — Unjust Discrimination. — 
Acts 1901, p. 149 (Burns’ Rev. St. 1901, § 3312b et seq.) im- 
posing penalty on express company for unjust discrim- 
ination against other companies, is not violative of 
Const. U. 8S. Amend. 14.—Adams Exp. Co. v. State, Ind., 
67 N. E. Rep. 1033. i 

27. CONTRACTS—Forfeiture.—U nder a contract provid- 
ing for its termination if work was suspended for 10 
days, a suspension partially caused by a fault of the ad- 
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verse party held not to entitle him to terminate the con- 
tract.- Brown v. Rasin Monumental Co., Md., 55 Atl. 
Rep. 391. 

28. CORPORATIONS—Preference of Creditor.— The right 
of a corporation to prefer one of its directors and offi- 
cers as a creditor cannot be questioned, where the cor- 
poration is not shown to be insolvent. — Wolf & Bro. v. 
Erwin & Wood Co., Ark., 758. W. Rep. 722. 

29. COUNTIES — Sheriff's Election Proclamation. — 
Where the number of publications of a sheriff’s election 
proclamation is fixed by statute, there is noauthority to 
any county officer to contract for a greater number.— 
Vindicator Printing Co. v. State, Ohio, 67 N. E. Rep. 733. 

#0. CRIMINAL EVIDENCE—Expert Testimony.—A hypvo- 
thetical question to an expert witness, calling for an 
opinion as to accused’s insanity, need not be predicated 
on all the evidence bearing on the question. — State v. 
Privitt, Mo., 75S. W. Rep. 457. 

31. CRIMINAL EVIDENCE—Newly Discovered Evidence. 
—Accused, failing to examine witnesses present at trial, 
cannot set up facts elicited from them after the trial as 
newly discovered evidence, on which to base applica- 
tion for continuance. — Ray v. State, Tex., 758. W. Rep. 
798. 


82. CRIMINAL LAwW—Intent.— Where the intent with 
which an act is done constitutes an element of a crime, 
the prosecution is only required to show the ability 
and opportunity to know the mental state of the de- 
fendant.—Rivers v. State, Ga., 44S. E. Rep. 859. 

33, CRIMINAL Law—Sale of Liquor to Minors.—Where 
a minor enters a saloon to procure a drink from the 
saloon keeper, who honestly believes him to be of age, 
no liability arises against the saloon keeper for permit- 
tinga minor to enter and remain in saloons. — Cox v. 
Thompson, Tex.; 75S. W. Rep. 819. 

34, CRIMINAL TRIAL—Argument of Counsel. —A refer- 
ence by prosecution to the crime as the most tragic ever 
perpetrated in the county and to accused as a murderer, 
held not cause for reversal, where accused was con- 
victed of manslaughter.—Carroll v. State, Ark., 75S. W. 
Rep. 471. 

35. CRIMINAL TRIAL — Circumstantial Kvidence. — A 
new trial will be granted where the evidence is circum- 
stantial and does not exclude every other reasonable 
hypothesis save that of guilt.—Watson v. State, Ga., 44 
8. E. Rep. 803. 

36. CRIMINAL TRIAL — Coercion of Jury. — That the 
court informed the jury that, ifthey agreed on the ver- 
dict within a reasonable time, the court would receive 
it, and, in response to a question of a juror as to what 
was a reasonable time, responded, “Not later than 10 
o’clock”’ such remarks were not evidence of coercion of 
the jury.— Williams v. State, Neb., 95 N. W. Rep. 1014. 


37. CRIMINAL TRIAL—Footprints.—In a prosecution for 
homicide it is proper to show peculiarities in the im- 
pression of a footprint found on the ground at the scene 
of the murder.—Jenkins v. State, Tex., 75S. W. Rep. 312. 


38. DEEDS — Delivery. — Deeds executed by a married 
woman to her husband, which are taken by him without 
her consent from her possession during an illness, and 
recorded, are not delivered. — Gardiner v. Gardiner, 
Mich., 95 N. W. Rep. 973. 

39. DEEDS — Description.—A deed of ‘‘ten acres of land 
where I now reside” is sufficiently identified by evidence 
that the grantor was living in the district named in the 
deed on land which contained just ten acres. — Brice v. 
Sheffield, Ga., 44S. E. Rep. 843. 


40. DEPOSITIONS — Certificate of Notary.—A certificate 
by a notary that a deposition was reduced to writing by 
M and subscribed “by the witness in my presence” shows 
that the deposition was both reduced to writing and 
subscribed in the presence of the notary. — Bobilya v. 
Priddy. Ohio, 67 N. E. Rep. 736. 

41. DivorczE — Cruel Treatment. — An intention to 
wound is a necessary element of cruel treatment, justi- 
fying a divorce.—Ring v. Ring, Ga., 44 8. E. Rep. 861. 





42. DIVORCE — Custody of Child. — Foreign decree of 
divorce, awarding custody of infant child, held res judi- 
cata as to all questions as to fitness of parties and best 
interests of child existing prior to decree. — Wilson vy. 
Elliott, Tex., 75 8. W. Rep. 368. 


43. KASEMENTS—Right of Purchaser.—One purchasing 
lots in a tract of land according toa plan showing pro- 
posed streets through the tract held to acquire a right 
of way over the streets. — Drew v. Wiswall, Mass., 67 N. 
E. Rep. 666. 


44. EMINENT DOMAIN — Appropriation of Railroad 
Property. — In a proceeding to condemn the property of 
arailroad company for the extension of a street under 
its tracks, such company is entitled to compensation for 
the cost of a bridge to carry its trains over the street.— 
Cincinnati, H. & D. Ry. Co. v. City of Troy, Ohio, 67 N. E. 
Rep. 1051. 

45. EMINENT DOMAIN — Right to Use Street. — A street 
railway, authorized by ordinance to construct its tracks 
on a public street, cannot burden the street with its 
tracks without the consent of adjoining lot owners or 
resorting to condemnation proceedings. — Lange v. La 
Crosse & E. Ry. Co., Wis., 95 N. W. Rep. 952. 


46. EMINENT DOMAIN — Viaduct in Street. — Damages 
caused by viaduct erected under a statute by a city for 
street use cannot be recovered. — Sauer v. City of New 
York, 83 N. Y. Supp. 27. 

47. ESTOPPEL — Adjoining Landowners. — Silence for 
a short time on encroachment by adjoining landowner 
on public highway held not to deprive landowner of 
right to mandatory injunction. — Ackerman v. True, N. 
Y., 67 N. E. Rep. 629. 


48. ESTOPPEL — Right of Purchaser.—Owners of a tract 
of iand, selling lots therein under an agreement with 
the purchaser that they will construct certain streets, 
are estopped, as ugainst the purchaser, from denying 
the existence of the streets. — Drew v. Wiswall, Mass., 67 
N. E. Rep. 666. 

49. EVIDENCE — Admissions by Attorney. — Oral ad- 
missions by an attorney in his opening statement may 
be proved on a subsequent trial of the same cause, 
where they were made asa general admission. — Mis- 
souri & K. Tel. Co. v. Vandevort, Kan., 72 Pac. Rep. 771. 


50. EVIDENCE — Boundary Line.—An estoppel to deny 
that a boundary as claimed is the true boundary, by 
representations, may be established by parol evidence. 
—Thompson v. Borg, Minn., 95 N. W. Rep. 896. 


51. EVIDENCE — Judicial Notice of City Ordinance.— 
In a proceeding in a municipal court to enforce a city 
ordinance, judicial notice will be taken of the ordi- 
nance.—Taylor v. City of Sandersville, Ga., 44 8. E. Rep. 
845. 

52. EVIDENCE — Railroad-Crossing Accident. —In an 
action against a railroad for negligent death at a cross- 
ing, testimony of passengers, who were not observing, 
that they did not hear the crossing whist'e, held prop- 
erly admitted. — Stone v. Boston & M. R. R., N. H., 55 Atl. 
Rep. 350. 

53. EVIDENCE — Value of Horse. —In an action for in- 
juries to horses shipped over defendant railroad, evi- 
dence of plaintiff as to market value of horses at des- 
tination held competent. — Cleveland, C., C. & St. L. R. 
Co. v. Patton, II1., 67 N. E. Rep. 804. 

54. EXECUTION — Contempt. — A person cited for con- 
tempt for failure to pay over money belonging to a 
judgment debtor cannot excuse a disobedience of the 
order by asserting that the money withheld does not 
belong to him.—Jn re Lewis, Kan., 72 Pac. Rep. 788. 


55. EXECUTORS AND ADMINISTRATORS—Accounting.— 
Profits made by an executor in speculating in claims 
against the estate must be charged up against him on an 
accounting. — Jn re Kainforth’s Estate, 85 N. Y. Supp. 57. 


56. EXECUTORS AND ADMINISTRATORS — Bonds. — The 
special statute of limitations relating to suits by credit- 
ors of an estate does not bar an action on the bond of an 
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administratrix. — Fuller v. Dupont, Mass., 67 N. E. Rep. 
662. 

57. EXECUTORS AND ADMINISTRATORS — Default. — 
When moneys of an estate have been misapplied, the 
administrator de bonis non may recover from the de- 
faulting administrator and his sureties the amount so 
misapplied and the expense caused thereby.—American 
Surety Co. v. Piatt, Kan., 72 Pac. Rep. 775. 

58. EXECUTORS AND ADMINISTRATORS — Gifts.—Where 
ahusband bought property, taking title in his wife’s 
name, without intention of making a gift to her, held 
that certain persons claiming under her had no greater 
rights in the property than she had. — Lahey v. Brod- 
erick, N. H., 55 Atl. Rep. 354. 

59. FIRE INSURANCE — Goods in Transit.—A rider ona 
fire policy, allowing removal of the goods to another 
place, held not to insure them while in transit. — Good- 
hue v. Hartford Fire Ins. Co., Mass., 67 N. E. Rep. 645. 

60. FIRE INSURANCE — Scope of Policy. — A fire policy 
held not to cover dental books.—American Fire Ins. Vo. 
v. Bell, Tex., 75S. W. Rep. 319. 

61. FRAUDS, STATUTE OF — Debt of Another.—A prom- 
ise to pay debt of another, in consideration of the release 
of such other, is not within the statute of frauds.—Grif- 
fin v. Cunningham, Mass., 67 N. E. Rep. 660. 

62. FRAUDULENT CONVEYANCES — Limitations. — Run- 
ning of limitations in an action to subject property 
fraudulently conveyed cannot be postponed by delay of 
the creditor in reducing his claim to judgment. — Don- 
aldson v. Jacobitz, Kan., 72 Pac. Rep. 846. 

63, GAMING — Competency of Testimony. — A special 
presentment against one for keeping a gaming house is 
admissible, with a view of establishing the reputation 
of the person to whom the house is rented. — Rivers v. 
State, Ga., 448. E. Rep. 859. 

64. HIGHWAYS — Election of Remedies. -— Abutting 
owner, seeking to recover for an encroachment by an 
adjacent owner on the highway, cannot be compelled 
to elect whether she will proceed on the theory of a 
nuisance or a continuing trespass. — Ackerman v. True, 
N. Y., 67 N. E. Rep. 629. 

65. HOMESTEAD — Estoppel to Assert. — Husband and 
wife, mortgaging homestead, held not estopped to assert 
that it was homestead.—Shecklies v. Lewis, Tex., 758. W. 
Rep. 836. , 

66. HOMICIDE — Dying Declaration. — Where a dying 
declaration contained objectionable matter, which could 
not be separated therefrom without destroying the 
sense, it was not error to admit the declaration asa 
whole.—Bennett v. State, Tex., 75S. W. Rep. 314. 

67. HOMICIDE — Dying Declaration. — Declarations of 
deceased wife that her husband shot her, made in view 
of impending death, without any hope of recovery, are 
admissible against him. — People v. Conklin, N. Y., 67 N. 
EK. Rep. 624. 

68. HOMICIDE—Evidence.—Movements of conspirators 
to commit murder, both before and immediately after 
its commission, may be shown by the state.—Jenkins v. 
State, Tex., 75S. W. Rep. 312. 

69. HUSBAND AND WIFE — Alienation of Wife’s A ffect- 
ion. — In an action for alienation of a wife’s affections, 
defendant was properly allowed to show that before the 
marriage plaintiff had made inquiries as to the wealth 
of his wife and her mother. —Z immerman v. Whiteley, 
Mich., 95 N. W. Rep. 989. 

70. HUSBAND AND WIFE—Separate Property. — Where 
a wife and her husband execute a mortgage to indem- 
nify his sureties, the contract, to the extent that it 
embraces the separate lands of the wife, is voidable 
only and not void. — Field v. Campbell, Ind., 67 N. EK. 
Rep. 1040. ’ 


71. INDICTMENT AND INFORMATION — Suflficiency.—The 
fact that the original complaint was not read by the 
person verifying it held not ground for quashing a sub- 
stituted complaint; the original having been lost. — 
Bowers v. State, Tex., 75 8. W. Rep. 299. 





72. INTEREST — Demand Before Suit. — Where the 
amount due a depositor as interest is ascertainable from 
data at hand, it is not necessary to make demand for 
any specific amount before suing. — Linn County v. 
Farmers’ & Merchants’ Bank, Mo., 75 8S. W. Rep. 393. 

73. INTOXICATING LIQUORS — Notice of Election.—Fail- 
ure to post one notice of local option election for 
requisite number of days held to invalidate election.— 
Ex parte Conley, Tex., 758. W. Rep. 301. 

74. JUDGMENT — Res Judicata.—A plea of res judicata is 
not demurrable for failing to show affirmatively that the 
former judgment had not been appealed from.—Fenn v. 
Roach & Co., Tex., 75 8. W. Rep. 361. 

75. JUDGMENT—Res Judicata.—A judgment which dis- 
poses of acontroversy otherwise than on the merits is 
not res judicata. — Walsh v. Walsh, Neb., 95 N. W. Rep. 
1025. 

76. JuURY—Constitutional Law.—Special jury law, Laws 
1896, p. 354, ch. 378, held constitutional.—People v. Conk- 
lin, N. Y., 67 N. E. Rep. 624. 


77. JuRY—Selection of Talesman.—An irregularity in 
the selection of talesmen, the summoning of whom is _ 
directed in the same writ with that of a special venire, is 
not ground for quashing the venire.—Locklin v. State, 
Tex., 75S. W. Rep. 305. 

78. JuRY—Special Jnries.—Reyv. St. 1699, p. 1553, ch. 91, 
art. 23, § 6566, providing for special juries, held not vio- 
lative of the constitution of Missouri, providing that 
right of trial by jury shall remain intiolate.—Eckrich v. 
St. Louis Transit Co., Mo., 75 8. W. Rep. 755. 

79. LANDLORD AND TENANT—Accounting.—In stating 
an accouut foradvancements made for improvements, 
which were to be applied on the rent, the tenant cannot 
include a sum advanced to the landlord as a loan.— 
Chamberlain v. Monkhouse, Kan., 72 Pac. Rep. $60. 

80. LANDLORD AND TENANT—Condition of Premises.— 
Where there is no express warranty or deceit, the tenant 
cannot sue his landlord on account of the condition of 
the premises hired.—Shinkle, Wilson & Kreis Co. v. 
Birney & Seymour, Ohio, 67 N. E. Rep. 715. 

81. LANDLORD AND TENANT—KEstoppel to Deny Title.— 
The rule that a tenant cannot set up an adverse title is 
applicable, though, when the contract of rent was made, 
the tenant was in possession, claiming adversely.— 
Johnson v. Thrower, Ga., 44 8. E. Rep. 846, 

82. LANDLORD AND TENANT—Failure to Light.—Testa- 
mentary trustees held liable for injuries received by a 
tenant in a tenement house insufficiently lighted, in 
violation of Laws 1895, p. 1111, ch. 567, §9.—Gillick v. 
Jackson, 83 N. Y. Supp. 29. 

83. LANDLURD AND TENANT — Notice to Terminate 
Tenancy.—A notice to terminate a lease from year to 
year must be given 90 days before day of each month 
when tenancy commenced under the lease.—Baltimore 
Dental Ass’n v. Fuller, Va., 44 8. E. Rep. 771. 

84. LARCENY—Infants.—If one procures an infant to 
enter a house and take personal property therefrom, he 
is guilty of larceny from the house, or burglary, as the 
case might be.—Rice v. State, Ga., 44 8. E. Rep. 805. 

85. LIBEL AND SLANDER— Evidence. —In action for 
slander in stating that plaintiff would have to “go up 
the road,” held proper to exclude question as to what 
people in the.vicinity understood by the quoted words. 
—Craig v. Burris, Del., 55 Atl. Rep. 3853. 

86. LICENSES—Interstate OCommerce.—A license tax 
imposed on peddlers by a city does not burden the trade 
relations of a merchant in another state with the person 
who is required to pay for goods purchased before they 
are delivered.—In re Pringle, Kan., 72 Pac. Rep. 864. 


87. LICENSES—Money Lenders.—An ordinance seeking 
to tax attorneys at law who lend money, without taxing 
other money lenders, held unconstitutional.—Beckett v. 
City of Savannah, Ga., 44 8. E. Rep. 819. 

88. LIMITATION OF ACTIONS—Mortgages.—The maker 
of a note secured by a mortgage, who renews the note, 
has the burden of proving that it was the intention of the 
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parties that such renewal should not extend the mort- 
gage.—Wilson v. Pickering, Mont., 72 Pac. Rep. 821. 

89 LIMITATION OF ACTIONS—Possession.—After limita- 
tion has begun to run against a note, it continues torun, 
though the note is transferred to one under disability.— 
Meyer v. Christopher, Mo., 75 8. W. Rep. 750. 

90. LIs PENDENS—Suit to Settle Estate.—Party seeking 
benefits of alis pendens must have suit in which relief 
in rem is Sought against specific property and prosecute 
same with reasonable diligence.—Kelley v. Culver’s 
Adm’r, Ky., 76 8. W. Rep. 272. 

91. MALICIOUS PROSECUTION—Elements.—In an action 
for malicious prosecution, plaintiff must prove malice, 
want of probable cause and that the prosecution termin- 
ated in an acquittal or discharge.—St. Louis, I. M. &S. 
Ry. Co. v. Wallin, Ark., 75S. W. Rep. 477 

92. MANDAMUS—Judicial Powers.—Mandamus will not 
lie to compel a succeeding judge to indorse a document 
as a correct statement of an oral charge by another 
judge, of which he has no personal knowledge.—Walker 
v. Superior Court, Cal., 72 Pac. Rep. 829. 

98. MASTER AND SERVANT—Automatic Couplers.—The 
failure of a railroad company to have self-coupling de- 
vices on their freight cars is a continuing negligence 
per se, and toan action for an injury resulting there- 
from contributory negligence is not a defense.—Elmore 
v. Seaboard Air Line Ry. Co., N. Cdr., 44 8. E. Rep. 620. 

94. MASTER AND SERVANT—Contributory Negligence. 
—The violation by an employee of a railroad company 
of arule of the company is not negligence per se.—Texas 
Cent. R. Co. v. Bender, Tex., 75 8S. W. Rep. 561. 

95. MASTER AND SERVANT — Excessive Speed. —In an 
action against a railroad for injuries sustained by a 
servunt, held that running a locomotive at a speed ex- 
ceeding that fixed by the city ordinance was evidence of 
negligence. — Smith v. Atlanta & C. Air Line R. Co., N. 
Car., 44 8S. E. Rep. 663. 

96. MASTER AND SERVANT — Injury to Employee. --A 
railroad company is liable to an employee making a 
coupling for the negligence of the servant in charge of 
the engine. — Gulf, C. & 8. F. Ry. Co. v. Wilder, Tex., 75 
8. W. Rep. 546. 

97. MASTER AND SERVANT—Injury to Employee.—The 
master held not liable for injury to an employee from a 
fellow servant selecting an insufficient rope for lifting 
an article.—Morrison v. Whittier Mach. Co., Mass.,67N. 
E. Rep. 646. 

8. MASTER AND SERVANT — Personal Injuries.— In an 
Pate by a section foreman against a master for per- 
sonal injuries caused by an attemptto perform work 
with insufficient hands, such fact is no defense. — Bodie 
v. Charleston & W. C. Ry. Co., 8. Car., 44S. E. Rep. 943. 

99. MASTER AND SERVANT — Safe Place to Work. — 
Though an employee may know of defects in the place 
where he is at work which do not render it glaringly 
dangerous, he has a right to assume that he may work 
with safety. — Hester v. Jacob Dold Packing Co., Mo., 75 
8. W. Rep. 695. 


100. MASTER AND SERVANT—Safety of Appliances.—An 
engineer has aright to assume that the engine and ten- 
der furnished him are reasonably safe.—Texas & Ft. S. 
R. Co. v. Hartnett, Tex., 75 5. W. Rep. 809. 


101. MECHANICS’ LIENS — Purchase of Land. — A con- 
tract for materials to erect a building for the purchaser 
of the land, under which a mechanic’s lien was claimed, 
cannot relate back, so as to impair a purchase-money 
mortgage.—Wilson v. Lubke, Mo., 75S. W. Rep. 602. 


102. MONOPOLIES — Cemetery Association.—The rules 
of acemetery association, giving its superintendent a 
practical monopoly of the opening of graves in the 
cemetery, are not in restraint of trade. —-Roanoke 
Cemetery Co. v. Goodwin, Va., 44 8. E. Rep. 769. 

103. MONOPOLIES—Purchase of Competing Establish- 
ment.—-Under Sess. Acts 1897, p. 208, prohibiting trusts, it 
is not unlawful for one manufacturing corporation to 
purchase for cash and in good faith the business of 





another similar corporation.—State v. Continental 


Tobacco Co., Mo., 75 8. W. Rep. 737. 


104. MORTGAGES — Inadequacy of Price. — Mere in- 
adequacy of price, in the absence of other consider- 
ations, is no ground for setting aside a mortgage sale.— 
McDonnell v. DeSoto’ Sav. & Bldg. Ass’n, Mo., 758. W. 
Rep. 438. 

105. MUNICIPAL CORPORATIONS — Building Regula- 
tions.—A municipal ordinance prohibiting buildings not 
made of fireproof and incombustible materials within 
certain limits does not prevent buildings of such 
materials as will resist ordinary fires.—Chimine v. Baker, 
Tex., 75 8S. W. Rep. 330. 

106. MUNICIPAL CORPORATIONS — Construction of 
Sewers.—That a city charter authorized the city to main- 
tain a sewage system confers no right to construct 
sewers so as to discharge into acreek the sewage, to 
injury of riparian owners.—Sammons vy. City of Glovers- 
ville, N. Y.,67 N. E. Rep. 622. 

107. MUNICIPAL CORPORATIONS—Creation of Officials.— 
Unless expressly authorized by the charter of a munici- 
pality, the common council thereof has no power to cre- 
ate offices and pay the incumbents out of the city’s 
money.—O’Connor v. Walsh, 82 N. Y. Supp. 499. 

08. MUNICIPAL CORPORATIONS— Defective Sewers.—A 
city is not an insurer of the condition of its sewers, 
though it is bound to use reasonable care in keeping 
them in repair.—Weidman v. City of New York, 82 N. Y. 
Supp. 771. 

109. MUNICIPAL CORPORATIONS—Defective Sidewalk.— 
The fact that a pedestrian knows generally of the exis- 
tence of a defect in a sidewalk does not make his use 
thereof negligence per se. ied of Carlisle v. Secrest, 
Ky., 758. W. Rep. 268. 

110. MUNICIPAL CORPORATIONS— Duty to Abate 
Nuisance. — A municipal corporation is not liable for 
failure or refusal to abate a nuisance maintained bya 
private individual on private property.—City of Dalton 
v. Wilson, Ga., 44 8. E. Rep. 830. 

111. MUNICIPAL CORPORATIONS—Loitering on Streets.— 
A municipal ordinance making it{jpenal to,be found loafing 
on the streets is not void asan effort to punish for the 
same acts as are embraced in the state laws against 


_vagrancy. —Taylor v. City of Sandersville, Ga., 448. E. 


Rep. 845. 

112. NEGLIGENCE—Failure to Deliver.—In action for 
delay in delivering telegram, company, in absence of 
notice, held not liable for mental anguish arising from 
uncle’s failure to reach niece’s funeral.—Western Union 
Tel. Co. v. Wilson, Tex., 75S. W. Rep. 4x2. 


113. NEGLIGENCE — Death Message.—In an _ action 
against a telegraph company for failure to promptly 
delivera death message, plaintiff held not negligent in 
not telegraphing request for postponement of funeral.— 
Western Union Tel. Co. v. Crawford, Tex., 758. W. Rep. 
843. 

114. NEGLIGENCE—Direction of Verdict.—Where, in an 
action for personal injuries, the facts are undisputed, or 
but one reasonable inference can be drawn from them, 
the question of negligence is for the court.—Knight v. 
City of Baltimore, Md., 55 Atl. Rep. 388. 


115. NEGLIGENCE—Spring Gun —The fact that a person 
who set a spring gun in his field believed that no one but 
a thief would go before it held no defense to an action 
for injuries caused by the discharge of the gun.—Grant 
v. Hass, Tex., 75S. W. Rep. 342. 

116. NEW TRIAL—Scope of New Trial.—Where it ap- 
peared from the record on petition for a new trial that 
there was no evidence that a further hearing would be 
equitable, except upon certain issues, the new trial 
should be limited to such issues.—Ela v. Ela, N. H., 56 
Atl. Rep. 358. 

117. NOVATION — Privity of Creditor.—A creditor is 
privy toa novation, so as to entitle him to sue the sub- 
stituted debtor thereon.—Griftin v. Cunningham, Mass., 
67 N. E. Rep. 660. 
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118. NUISANCE—Live Stock Pens.—On the erection of 
live stock pens, constituting a nuisance of a permanent 
nature, the measure of damages is the depreciation in 
value of plaintiffs’ premises caused thereby.—Missouri» 
K. &T. Ry. Co. of Texas v. McGehee, Tex., 75S. W. Rep. 
841. 

119. PARDON — Validity. — A pardon reciting that it is 
granted because the convict’s testimony is needed ina 
criminal case is not invalid.—Locklin v. State, Tex., 75 S. 
W. Rep. 305. 


120. PARTITION—Rights of Widow. --A widow, electing 
to take under the statute. held entitled to maintain a 
suit for partition without waiting for five years from the 
date of the probate of her husband’s will.—Spratt v. 
Lawson, Mo.,75 8. W. Rep. 642. 

121. PILoTs—Inland Ports.—A state can establish a 
compulsory system of pilotage as to vessels coming into 
her inland ports.—Darden vy. Thompson, Vu., 44 8S. E, 
Rep. 755. 

122. PLEDGES—Title to Property. — At common law, 
the transfer of a warehouse receipt as collateral secur- 
ity for a loan vests in the transferee the absolute prop- 
erty in the goods represented by the receipt. — Millhiser 
Mfg. Co. v. Gallego Mills Co., Va., 44.8. E. Rep. 760. 


123. PRINCIPAL AND SURETY—Bond of Contractor.—In- 
terest does not run, as against a surety on the bond of a 
contractor for the construction of a public work, until 
notice or demand.—United States v. Quirk, U. 8. C. C. of 
App., Second Circuit, 122 Fed. Rep. 65. 


124. PRINCIPAL AND SURETY — Removal Note. — Where | 


the wife of the maker of a note executed a trust deed to 
indemnify a surety, such deed held not to continue as to 
a renewal note.—Westbrook v. Belton Nat. Bank, Tex., 
75 8. W. Rep. 842. 


125. PRIZE FIGHTING — Division of Reward. — Where 
combatants engage in a prize fight, the fdct that the re- 
ward will be equally divided between them does not 
legalize the transaction. — Commonwealth v. McGovern, 
Ky., 75S. W. Rep. 261. 


126. PUBLIC LANDS—Pasturage of Sheep.- A showing 
held sufficient to justify the granting of a preliminary in- 
junction against the pasturage of sheep ina forest res- 
ervation at suit by the United States.—Dastervignes v. 
United States, U. S. C. C. of App., Ninth Circuit, 122 Fed. 
Rep. 30. 

127. RAILROADS—Oontributory Negligence.—Plaintiff’s 
action in jumping from her vehicle, and attempting to 
grasp the bridle and prevent her horse from running, 
when near a crossing, held not contributory negli- 
gence per se.—St. Louis, I. M. & S. Ry. Co. v. Boback, 
Ark., 75 8. W. Rep. 473. 

128. RAILROADS -Prescriptive Rights.—A prescriptive 
right to maintain a culvert as originally constructed 
does not include the right to maintain it as it was after it 
sank into the water-course*over which it was con- 
structed, obstructing the flow of water.—Corwin v. Erie 
R. Co., 82 N. Y. Supp. 753. 

129. RAILROADS — Private Crossings. — A failure to 
slacken the speed of a train or to give signals ut an ap- 
proach to private crossings is not negligence. — Davis’ 
Adm’r v. Chesapeake & O. Ry. Co., Ky., 75 8. W. Rep. 275. 

180. RAILROADS—Violation of Ordinance.—Violation of 
a penal ordinance regulating speed of trains within the 
limits of a city held negligence per se.—M., K. & T. Ry. 
Co. of Texas v. Owens, Tex., 75 8. W. Rep. 579. 


131. RECEIVERS—Sale of Property. —The court has au- 
thority, on the application of a receiver, to provide fora 
sale of property without redemption, subject to incum- 
brance.—Mercantile Realty Co. vy. Stetson, lowa, 94 N. 
W. Rep. 859. 

132. RELEASE—Bill of Review.— A release of error ina 
decree will bar a bill of review to reverse it.—Ferrell v. 
Ferrell, W. Va., 448. EK. Rep. 187. 


133. RELEASE—Forfeiture.—Where a contract in un- 
mistakable terms provides for a forfeiture, and is other- 





wise free from legal infirmity, the court will not relieve 
against the forfeiture.—Equitable Loan & Security Co. v. 
Waring, Ga., 44 S. KE. Rep. 320. 


134. REMOVAL OF CAUSES — Federal Question.—Where 
a bill did not allege a ground of relief based on any law 
or the constitution of the United States, the cause was’ 
not removable to the federal courts as involving a fed- 
eral question. — City of Wichita v. Missouri & K. Tele- 
phone Co., U. S. C. C., D. Kan., 122 Fed. Rep. 100. 


135. SALES — Contracts.—Under a contract for the sale 
of certain manufactured articles, sellers held under no 
obligation to notify the buyer of increased price.—D. R. 
Vivion Mfg. Co. v. Robertson, Mo., 75S. W. Rep. 644. 


136. SALES—Oral Contract. — in case of oral contract 
for sale of wheat, on delivery of the wheat to a carrier, 
and delivery of the bill of lading to the bayer, title vests 
in him, and transportation is at his risk.—Chas. F. Orth- 
wein’s Sons v. Wichita Mill & Elevator Co., Tex., 75S. W. 
Rep. 364. 

137. SALES—Rescission.—A rescission of an executed 
sale of bonds for fraud of the seller could not be de- 
feated by seller on the ground that the buyer had parted 
with the bonds, when the buyer so parted with them on 
the advice of seller. — Findlay v. Baltimore Trust & 
Guarantee Co., Md., 55 Atl. Rep. 379. 


138. SHIPPING — Damage to Cargo.—A ship held liable 
for damage to a cargo of tea, resulting from the negli- 
gent stowage in the same hold of a consignment of skins 
having a strong odor, which impregnated the tea dur- 
ing the voyage.—The Hudson, U. 8S. D. C., 8. D. N. Y., 122 
Fed. Rep. 96. 


139. STREET RAILROADS — Contributory Negligence.— 
In an action against a street railroad company for in- 
juries caused by being struck by a car while attempting 
to cross the track, plaintiff’s contributory negligence 
was not fatal to recovery under the doctrine of discov- 
ered peril. — Moore v. St. Louis Transit Co., Mo., 75 8. W. 
Rep. 699. 

140. STREET RAILROADS—Failure to Look and Listen.— 
One alighting from street car, and passing over track on 
which cars run in the opposite direction, and struck by 
one of such cars, held guilty of contributory negligence 
as matter of law.—Indianapolis St. Ry. Co. v. Tenner, 
Ind., 67 N. E. Rep. 1044. 


141. TAXATION — Franchise.—Twelve per cent is a fair 
basis upon which to capitalize the market franchise for 
the purpose of tax assessment. — Rocheblave Market Co. 
v. City of New Orleans, La., 34 So. Rep. 665. 


i42, TAXATION—Savings Bank.—An assessment at cost 
of a building erected for a savings bank is not justified, 
where all the other evidence shows that its present 
value is not so great. — People vy. Miller, 82 N. Y. Supp. 
621. 


148, TELEGRAPHS AND TELEPHONES — Constitutional 
Law.—Laws 1898, p. 119, ch. 38, § 7, providing a forfeiture 
for failure orrefusal of a telegraph company to receive 
and transmit without unnecessary delay any telegram 
tendered under the provisions of the act, held uncon- 
stitutional. — Western Union Tel. Co. v. Austin, Kan., 
72 Pac. Rep. 850. 


144. TELEGRAPHS AND TELEPHONES — Remarks of 
Counsel. — Remarks of plaintiff's counsel as to the at- 
tendance of a witness held not prejudicial to defendant, 
where the jury were instructed not to consider any- 
thing as to witness’ absence or presence.—International 
& G. N. R. Co. v. Anchonda, Tex., 75 S. W. Rep. 557. 


145, TRADE MARKS AND TRADE NAMES—Infringement. 
—Where a person has established a business under a 
particular name and label, another person, whether it 
be his own name or not, cannot lawfully assume the 
same name and label, so as to induce the belief that his 
imitation is the original. — Drake Medicine Co. v. Gless- 
ner, Ohio, 67 N. E. Rep. 723. 

146. TRADE MARKS AND TRADE NAMES—Infring: ment. 
—Where a firm is carrying on business under the name 
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of the “Boston Peanut Roasting Company,” the use of 
the name “Boston Trade Peanut Roasting Company,” 
by a competitor on the same street, is an infringement. 
—Viano y. Baccigalupo, Mass., 67 N. E. Rep. 641. 


147. TRIAL—Hearsay Evidence.—A fact may be proved 
by hearsay evidence not objected to. — Western Union 
Tel. Co. v. Brown, Tex., 75 S. W. Rep. 359. 


148. TRIAL — Setting Aside Verdict. — Misconduct of 
jury by use of liquor held not to require the setting 
aside o averdict reached on the second day.—Ankeny 
v. Rawhouser, Neb., 95 N. W. Rep. 1053. 

149. TRUSTS—Bill to Set Aside. — Where a trust was 
created in favor of settlor and his wife, and no attempt 
was made to impeach it for over 12 years, the lapse of 
time was a bar to a suit to set aside the trust for mistake. 
—Ricards vy. Safe Deposit & Trust Co., Md., 55 Atl. Rep- 
384. 

150. TrusTS—Gifts.—The presumption, where a hus- 
band buys property and takes title in his wife’s name, 
that the transaction is a gift, may be rebutted. — Lahey 
v. Broderick, N. H., 55 Atl, Rep. 354. 


151. TRuUsTS—Sale of Stocks. — Proceeds derived from 
the sale of stocks of a testatrix above their inventory 
value is principal of the trust fund, and not income.— 
In re Roberts’ Will, 82 N. Y. Supp. 805. 


152. TRUSTS — Spendthrift Trust. — A beneficiary of a 
valid spendthrift trust cannot alienate the trust prop- 
erty, so as to affect the rights of the trustee to the pos- 
session thereof.—Moore v. Sinnott, Ga., 44S. E. Rep. 810. 


158. TRUSTS — Sui Juris. — Whatever rights, legal or 
equitable, a person sui juris has in property, is liable to 
his debts, and trusts created to prevent this result can- 
not be upheld. — 8S. N. Honaker & Sons v. Duff, Va., 44 8. 
E. Rep. 900. 

154. TRUSTS—Surrogate’s Court.—Where testamentary 
trust has been terminated under the statute, the surro- 
gate must decree a proper] distribution of the proceeds 
of the trust estate.—/n re United States Trust Co., N. Y., 
67 N. E. Kep. 614. 

155. Trusts — Validity.—The validity of a trust in per- 
sonalty created by will of a domestic testatrix is gov- 
erned by the law of the state where the trust is to be 
administered.—Mount vy. Tuttle, 82 N. Y. Supp. 655. 


156. UsuRY—Agreement Vitiated.—An agreement for 
‘the purchase of land held vitiated by usurious notes 
given for the purchase price of other land taken in ex- 
change therefor.—Webb vy. Galveston & H. Inv. Co., Tex. 
75 8. W. Rep. 355. 


157. VENDOR AND PURCHASER—Tender of Payment — 
Where the vendee in an executory contract, after notice 
by the vendor of his intention to cancel it, tendered pay- 
ment within the time limited in the notice, it was not 
necessary to keep the tender good.—Murray v. Nicker- 
son, Minn., 95 N. W. Rep. 898. 

158. VENDOR AND PURCHASER—Title Conveyed.—A deed 
by a purchaser of land, who at the time had paid only 
part of the purchase money, but who afterwards paid the 
balance, held to pass to the grantees title to the entire 
land .—Ford vy. Boone, Tex., 75 8. W. Rep. 353. 


159. VENDORAND PURCHASER—Rights of Purchasers.— 
Where owners of a tractof land sold lots therein, and 
agreed to construct certain streets through the tract, 
the purchaser was entitled to damages on the failure to 
construct such streets.—Drew v. Wiswall, Mass., 67N. 
E. Rep. 666. 

160. WAREHOUSEMEN—Warehouse Receipts.—A ware- 
houseman may issue warehouse receipts for his own 
property stored in the warehouse, and pledge such 
receipts as collateral security for his own debt.—Mill- 
hiser Mfg. Co. v. Gallego Mills Co., Va., 448. E. Rep. 760. 


161. WATERS AND WATER COURSES — Remainders. — 
Where there is acontingent remainder in fee simple, 
with an alternative remainder limited as a substitute, 
the latter is necessarily contingent.—Allison v. Allison’s 
Ex’rs, Va, 448, E. Rep. 904. 





162. WHARVES—Neglect to Take Soundings.—A master 
of a vessel which is to lie in a regular berth in a wharf is 
under no obligation to take soundings before going into 
the berth. — Gartield & Proctor Coal Co. v. Rockland- 
Rockport Lime Co., Mass., 67 N. E. Rep. 863. 


163. WILLS—Consent of Wife.—A wife may consent to 
the disposition of her husband’s property by will at any 
time during the life of the testator. — Gallon v. Haas, 
Kan., 72 Pac. Rep. 770. 

164. WILLS — Construction.—Where a will devises real 
estate to certain persons, and provides that the furni- 
ture therein used shall be included in the devise, such 
furniture should be turned over to devisees, together 
with the real estate. — Hall v. Cogswell, Mass., 67 N. E. 
Rep. 644. 

165. WILLS — Indorsement of Notes.—Whiere an execu- 
tor, who holds certain notes as a part of testator’s es- 
tate, was also administrator of the estate of a legatee, to 


| Whom the notes were bequeathed, he should indorse 


such notes without recourse. — Howe v. Howe, Mass., 67 
N. E. Rep. 689. 


166. WILLS—Testamentary Disposition.—A deed which 
was in effect atestamentary disposition of the property 
could not operate as a will, where it was not attested as 
such.—Griftin v. McIntosh, Mo., 75 8. W. Rep. 677. 


167. WITNESSES — Admissibility of Evidence. — On an 
issue as to when certain erasures in acontract were 
made, allowing plaintiff’s attorney to give evidence on 
the question of erasure held not error. — Goldsmith v. 


. Newhouse, Colo., 72 Pac. Rep. 809. 


168. WITNESSES—Competency.—The wife of complain- 
ant ina bill to restore a destroyed deed or for specific 
performance cannot testify as to conversations with the 
deceased grantor. — Chaddock y. Chaddock, Mich., 95 N. 
W. Rep. 972. 

169. WITNESSES — Competency. — Where a married 
woman is jointly indicted with another, and there isa 
joint trial, the husband is incompetent as a witness for 
or against her.—Rivers y. State, Ga., 44 8. E. Rep. 859. 


170. WITNESSES — Compulsory Process to Compel At- 
tendance. — The constitution, guarantying that a de- 
fendant shall have compulsory process to compel at- 
tendance of his witnesses, does not guaranty their 
attendance.—Smith v. State, Ga., 44 8. E. Rep. 817. 

171. WITNESSES—Credibility.—Testimony that a physi- 
cian, who testified for defendant as to plaintiff's condi- 
tion, was paid to make the examination to qualify asa 
witness, held admissible, as bearing on weight of his 
testimony. — Allen B. Wrisley Co. v. Burke, IIl., 67 N. E. 
Rep. 818. 

172. WITNESSES—Impeachment.— Witnesses in a crim- 
inal prosecution cannot be impeached by showing that 
their reputations for morality and honesty are bad.— 
Locklin v. State, Tex., 75S. W. Rep. 305. 


173. WITNESSES — Lost Will.—In an action to establish 
a lost will, an instruction that, if the will was not found 
among plaintiff’s effects, it would be presumed that she 
had revoked the same, and that the burden of proof was 
on plaintiff to overcome such presumption, held correct: 
—Hamilton vy. Crowe, Mo., 758. W. Rep. 389. 

174. WITNESSES — Privileged Question. — Evidence of 
testatrix’s physician that he asked her if she had made 
awill, and her reply inthe negative, held not privil- 
eged.—Hamilton v. Crowe, Mo., 75 8. W. Rep. 389. 


175. WITNESSES — Refreshing Memory.—A witness, in 
testifying as to what provisions he furnished decedent’s 
estate during acertain time, could refer to a bill ren- 
dered therefor in order to refresh his memory. — Ellis v. 
Baird, Ind., 67 N. E. Rep. 960. 


176. WORK AND LABOR — Evidence. — A witness who 
worked for defendant may state, iu an action by another 
for services, how she came to go there, as showing the 
opportunity she had of becoming acquainted with the 
facts to which she deposed.—Gill vy. Staylor, Md., 55 Atl. 
Rep. 398. 





yvwiinw 


Tr 


if 


ju 


™ 


Th 
mo 
abc 





